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I. INTRODUCTION

Plaintiff Tyler DeSouza (“Plaintiff”’) respectfully moves the Court for
preliminary approval of the class action settlement (“Settlement” or “Settlement
Agreement”)!, attached hereto as Exhibit A, between Plaintiff and Defendant
Aerocare Holdings LLC (“Aerocare”) and Defendant AdaptHealth Corp.
(“AdaptHealth”; collectively, “Defendants”; collectively with Plaintiff, “Settling
Parties”). The proposed Settlement resolves all class claims in this matter.

Under the Settlement, Defendants have agreed to pay $160 to each of 32,035
class members meeting the class definition and who file an Approved Claim
(“Settlement Relief”), a total cash value of $5,125,600. In addition, Plaintiff’s efforts
made Defendants aware of the purported glitch causing the Post-Stop Messages at
issue, preventing a potentially significant number of Post-Stop Messages from being
sent to other persons.

II. BACKGROUND

A. Plaintiff’s Allegations and Procedural History

The Florida Telephone Solicitation Act (“FTSA”) prohibits a “telephone
solicitor” from initiating telephonic sales calls (which includes text messages) to a

consumer who has previously asked the solicitor to stop. Fla. Stat. § 501.059(5). The

! Unless otherwise specified, capitalized terms carry with them the same definitions contained in the
Settlement Agreement.
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Telephone Consumer Protection Act (“TCPA”) prohibits “telephone solicitations” to
a telephone number on the National Do-Not-Call Registry. 47 U.S.C. § 227(c); 47
C.F.R. § 64.1200(c). In addition, the TCPA prohibits initiating calls for telemarketing
purposes without certain minimum policies and procedures. 47 U.S.C. § 227(c); 47
C.F.R. §64.1200(d).

On June 14, 2022, Plaintiff filed his initial class action complaint against
AdaptHealth alleging that AdaptHealth sent text messages to Plaintiff inviting him to
order supplies for a CPAP machine after he asked Defendant AdaptHealth to stop.
[Dkt. 1.] After two additional amendments, on September 19, Plaintiff filed a Third
Amended Complaint (“TAC”). [Dkt. 28.] The TAC plead, on behalf of putative
classes, violations of the FTSA § 501.059(5) and of the TCPA, 47 U.S.C . § 227(c)
through § 64.1200(c). On October 3, 2022, Defendants moved to dismiss. At the time
of the Mediation Report filed on January 12, 2023, this motion to dismiss was pending.
It was denied as moot in the Court’s sixty-day order issued on January 19, 2023. [Dkt.
44.]

Also of note, on November 23, 2022, Plaintiff filed a complaint in state court
alleging violations of the TCPA, 47 U.S.C. § 227(c) through 47 C.F.R. § 64.1200(d).
[Dkt. 42.] This, combined with the TAC, were the operative complaints until, as part
of the settlement process, Plaintiff filed a consolidated Fourth Amended Complaint
(“FAC”) on April 7, 2023. [Dkt. 55.] The FAC names both settling Defendants and

adds the claim under 47 C.F.R. § 64.1200(d) that was pending in state court.

B. Discovery
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This case resolved early in the discovery process. The Court issued its initial
Case Management Order on July 21, 2022, and a more comprehensive Case
Management and Scheduling Order on September 23, 2022. [Dkts. 10, 29.] In this
latter Order, the Court set a discovery close of December 1, 2023.

On August 22, 2022, Plaintiff served his first sets of discovery, consisting of nine
interrogatories, 28 requests for admission, and 52 requests for production. Plaintiff
withdrew these requests for admission as part of the settlement negotiations process.
On November 16, 2022, Plaintiff served his second sets of discovery, consisting of two
additional requests for production and 31 requests for admission (which included the
requests previously withdrawn).

The Parties recognized early on that a settlement was possible, if not likely, and
the issues in the case were primarily legal rather than factual. Accordingly, the Parties
chose to focus discovery efforts on ascertaining the putative class size and number of
text messages at issue,? and then, armed with this information, exploring a possible
resolution.

C. Mediation

The Settling Parties agreed to mediation with Rodney Max. This mediation was
originally scheduled for December 19, 2022, but was rescheduled to and conducted on

January 4, 2023. The Settling Parties left the full-day mediation without a deal. Mr.

? Importantly, Settlement Agreement contains protections for persons not identified until after the
Notice Deadline. Settlement Agreement, § 10.9. “No telephone number (or associated person)
identified after the Notice Deadline” is bound to the Settlement Agreement.
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Max continued to communicate with the Parties to facilitate a settlement, and a
settlement was reached in principle via mediator’s proposal on January 6, 2023.
Thereafter, the Parties negotiated the contents of the Settlement Agreement.

D. The Settlement

1. Defined Class

The proposed Settlement Class is defined as follows:

Since November 23, 2018, all persons to whose telephone number
the AdaptHealth Parties initiated, or had initiated on their behalf,
more than one text message in a 12-month period for the purpose
of inviting the recipient to order CPAP supplies, after the recipient

had replied “stop” or its equivalent to one of the AdaptHealth
Parties’ text messages

Settlement Agreement, § 3.1. The Settlement Class consists of 32,035 persons who
received approximately 220,000 text messages meeting the Settlement Class definition.

2. Monetary Relief

The Settlement Agreement requires Defendants to pay $160 to each Settlement
Class Member who submits an Approved Claim. Settlement Agreement §§ 2.8; 4.1.1.
Defendants have also agreed to separately cover any awarded attorneys’ fees and all
costs, including administrative costs and attorneys’ costs. Id. at §§ 5.2; 15.1.

To submit a claim, Settlement Class Members will need to fill out and submit a
claim form. This can be done electronically through the Settlement Website or via U.S.
mail, including through a postage-paid claims form to be included with the notice. 1d.
§ 7.1. The claim forms and notice documents are attached to the Settlement Agreement

as Exhibits 1-4. Checks (or electronic payment, at the Approved Claimant’s election)
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will be issued to those persons who submitted Approved Claims within thirty (30) days
of the Final Settlement Date. Id. § 7.5.1. These checks will be valid for 180 days. Id. §
4.1.2.

3. Redistribution and Cy Pres

Should checks remain uncashed after 180 days of the first distribution, the
amount will be distributed cy pres to the National Consumer Law Center, subject to
Court approval. Id. § 4.1.3.4. Unless final approval is not granted or is granted but
reversed on appeal, no amount deposited with the Settlement Administrator and
intended to be used to as a Cash Award on an Approved claim may revert or otherwise
be returned to Defendants. Id.

4. Release

Upon Final Approval, members of the Settlement Class who do not opt out will
have released all Released Claims against each and every one of the Released Parties.
1d. § 10, et seq.. Plaintiff and the Settlemenet Class Members further agree not to sue
any of the Released Parties with respect to any of the Released Claims, and agree to
be forever barred from doing so in any court of law or equity, arbitration proceeding,
or any other forum. Id. § 10.6.

5. Service Awards

While Plaintiff’s service to the Class and this case was excellent and deserving
of a service award, recognizing recent 11th Circuit precedent, Plaintiff does not request
any service or incentive award in this matter. Joanson v. NPAS Sols., LLC, 975 F.3d
1244 (11th Cir. 2020), rehearing denied en banc, Johnson v. NPA Sols. LLC, 43 F.4th 1138

5
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(11th Cir. 2022).

6. Attorneys’ Fees and Costs

Class Counsel intends to apply to the Court for an award of attorneys’ fees and
costs. Id. § 15.1. As will be addressed in more detail in Class Counsel’s forthcoming
Motion for Attorneys’ Fees, to be filed on the schedule set by the Court, Class Counsel
intends to ask for $1,281,400 in fees, which is 25% of the cash value of the Settlement
Relief,® and costs of approximately $14,000. This 25% request is the benchmark in
common fund cases in the 11th Circuit. Camden I Condo Ass’n, Inc. v. Dunkle, 946 F.2d
768, 774 (11th Cir. 1991).

The Settlement is not contingent upon the Court’s approval of attorneys’ fees or
costs, and the notice to Settlement Class Members will explain that Class Counsel
intends to seek up to 25 percent of the cash value of the Settlement Relief, and their
actual costs. Any awarded Attorneys’ Fees and Costs will be paid separately and will
not reduce the amount paid to Settlement Class Members. Id. at § 15.1. Defendants
reserve the right to object to any petition for Attorneys’ Fees and Costs. Id.

7. Administration, Notice, and Claims

The Claims Administrator will be Kurtzman Carson Consultants, LLC
(“KCC”). All costs of notice and administration shall be paid by Defendants. Id. § 5.2.
The Claims Administrator shall administer the Settlement, which includes, but is not

limited to, processing claims, disseminating notice pursuant to the plan submitted

% In the 11th Circuit, claims-made settlements are valued at the total amount made available to class
members. See, e.g. Pinto v. Princess Cruise Lines, Ltd., 513 F. Supp. 2d 1334, 1339 (S.D. Fla. 2007).
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herewith, maintaining records, providing reports to Class Counsel and Defendants’
counsel, creating the settlement website, establishing and maintaining the toll-free
telephone number, and issuing all payments contemplated herein. 1d. at § 5.

No later than thirty (30) days after a Preliminary Approval Order is issued, the
Administrator will provide mailed notice, with a prepaid claim form, to Settlement
Class Members Settlement Agreement, §§ 6.2, 6.3.

Settlement Class Members will be permitted to submit a claim, object, or opt
out for 60 days after the Notice Deadline. Id. at §§ 2.18.3-5.

A draft of all notice documents are included as Exhibits 1-4 to the Settlement
Agreement.

III. DISCUSSION

A. Legal Standard for Preliminary Approval

“Rule 23(e) ... permits approval of a class action settlement if the settlement is
‘fair, reasonable, and adequate.’” Holman v. Student Loan Xpress, Inc., 2009 U.S. Dist.
LEXIS 113491, *14 (M..D. Fla. Nov. 19, 2009) (citing Strube v. Am. Equity Inv. Life Ins.
Co., 226 F.R.D. 688, 697 (M.D. Fla. 2005). In deciding whether to preliminarily
approve a settlement, courts consider

(1) the influence of fraud or collusion on the parties' reaching a

settlement, (2) "the likelthood of success at trial," (3) "the range of

possible recovery," (4) "the complexity, expense[,] and duration of

litigation, (5) "the substance and amount of opposition to the settlement,"
and (6) "the stage of proceedings at which the settlement was achieved."

Holman, 2009 U.S. Dist. LEXIS at *15 (citing Bennett v. Behring Corp., 737 F.2d 982,

986 (11th Cir. 1984)) (hereinafter, “Bennett Factors”).

7
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B. Preliminary approval is warranted.

1. There was no fraud or collusion in reaching the settlement.

“Where the parties have negotiated at arm’s length, the Court should find that
the settlement 1s not the product of collusion.” Hanley v. Tampa Bay Sports & Ent’'mt
LLC, 2020 U.S. Dist. LEXIS 89175, *10 (M.D. Fla. Apr. 23, 2020) (citing Saccoccio v.
JP Morgan Chase Bank, N.A. 297 F.R.D. 683, 691 (S.D. Fla. 2014)). This case was
resolved on a mediator’s proposal from an exceptionally well-respected mediator after
the Parties failed to reach a resolution during an all-day mediation session. [Dkt. 43.]
Accordingly, there was no fraud or collusion in reaching the settlement.

2. Success at trial is uncertain.

The “likelithood of success at trial” 1s “the most important factor in evaluating
a class action settlement.” Figueroa v. Sharper Image Corp., 517 F. Supp. 2d 1292, 1323
(S.D. Fla. 2007). Here, that success is far from certain on several levels.

First, Defendants’ motion to dismiss raised several issues of near-first
impression regarding the constitutionality of the FTSA, addressed previously by only
a few sister courts. Had this case proceeded, it is very possible that this Court, an
intervening opinion from the 11th Circuit, the Supreme Court,* or modification to the
law would have resulted in the FTSA claim being lost altogether.

Second, there is an open question of whether Defendants’ text messages are

*In fact, there is a pending Supreme Court case that will address the scope of the Dormant Commerce
Clause, which is an area on which Defendants focused in its motion to dismiss Plaintiff’s FTSA claim.
See National Pork Producers Council v. Ross, 21-cv-468, argued on October 11, 2022.



Case 6:22-cv-01047-RBD-LHP Document 56 Filed 04/07/23 Page 11 of 30 PagelD 591

exempt from the TCPA under the “emergency purposes” exception or any other
healthcare exception, whether the FTSA contains such an exception, and how the
messages being post “stop” impacts this analysis. Courts have decided related
questions with conflicting results. Compare, e.g. Coleman v. Rite Aid of Georgia, Inc., 284
F. Supp. 3d 1343, 1346-47 (N.D. Ga. 2018) (concluding the emergency purpose
exception cannot apply where the recipient has informed the caller it had the wrong
number or the calls were unwanted) with Roberts v. Medco Health Solutions, 2016 U.S.
Dist. LEXIS 97177, *3 (E.D. Mo. July 26, 2016) (applying emergency purpose
exception to wrong number calls).

Third, there is an open question about whether cell phone numbers are properly
allowed on the Do-Not-Call Registry in the first place. While 11th Circuit courts are
presently bound by the Hobbs Act to follow the FCC’s determination that they are,
several recent Supreme Court and 11th Circuit cases have suggested that the FCC
exceeded its authority and that Hobbs Act deference in such situations may be on the
way out. See PDR Network, LLC v. Carilton & Harris Chiropractic, Inc., 139 S. Ct. 2051
(2019); Gross Motels, Inc. v. Safemark Sys., LP, 931 F.3d 1094, 1105-12 (11th Cir. 2019)
(Pryor, J., concurring); Turzio v. Subway Franchisee Adver. Fund Trust LTD., 2022 U.S.
Dist. LEXIS 89622, *27-31 (S.D. Fla. May. 18, 2022). Should this come to pass, it is
possible Plaintiff and Settlement Class Members lose altogether on the National Do-
Not-Call Registry claim.

Fourth, under the TCPA provisions at issue, damages are “up to” $500 per text

rather than the $500 minimum per text found in other provisions of the statute.

9
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Compare 47 U.S.C. § 227(c)(5) with 47 U.S.C. § 227(b)(3). Defendants’ position has
been that the text messages at issue were due to a software glitch. While the Parties
strongly disagree (and would continue to disagree) about Defendants’ level of
culpability for such a glitch, such a “glitch” might result only in nominal damages.

Finally, given the novelty of some of these issues, any success at trial would
need to be maintained throughout lengthy appellate litigation.

Accordingly, “the uncertain path to recovery suggests that the Settlement
Agreement may represent the better alternative for Plaintiff and the class versus
continued litigation.” Hanley, 2020 U.S. Dist. LEXIS at *11.

3. The recovery under the settlement is substantial.

“The second and third considerations of the Bennett test are easily combined. A
court first determines the range of recovery by resolving various damages issues. The
court then determines where in this range of possible recovery do fair, adequate, and
reasonable settlements lie.” Behrens v. Wometco Enterprises, Inc., 118 F.R.D. 534, 541
(S.D. Fla. 1988). “The range of possible recovery spans from a finding of non-liability
to a varying range of monetary and injunctive relief.” Saccoccio, 297 F.R.D. at 593. “A
settlement can be satisfying even if it amounts to a hundredth or even a thousandth of
a single percent of the potential recovery.” Behrens, 118 F.R.D. at 542.

The Settlement Agreement here provides excellent recovery to Settlement Class
Members, especially in comparison to other TCPA settlements. Damages at trial range
from $0 (on a finding of non-liability and/or that no damages were warranted due to

the glitch) to more than $100 million, on a finding of full-liability and a full $500 per

10
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text. But the $100 million number is almost certainly illusory for two reasons. First, on
a factual basis, Defendants’ text messages appear to be the result of a glitch, and a
juries’ determination as to Defendants’ level of culpability for that glitch would likely
drive whether any damages award are nominal or significant. Second, even if damages
skewed toward the significant, there remain constitutional concerns about such a large
damages award. See Wakefield v. Visalus, 51 F.4th 1109, 1120 (9th Cir. 2022)
(remanding mandatory nine figure TCPA damages award for consideration of
whether those damages violate Due Process).

Despite these concerns, to the best of Class Counsel’s knowledge, the relief here
exceeds the relief in many other approved TCPA settlements. A sample of such

approved settlements is shown here:

Case Per Claimant Recovery

. $13.75
Couser v. Comenity Bank
125 F. Supp. 3d 1034 (S.D. Cal. 2015)
(collecting other settlements)
Ott v. Mortg. Inv’rs Corp. of Ohio, Inc., $140.86
2016 U.S. Dist. LEXIS 892 (D. Or. Jan.
5,2016)
Franklinv. Wells Fargo Bank, N.A.,2016 $71
U.S. Dist. LEXIS 13696 (S.D. Cal. Jan.
29, 2016)
Gehrich v. Chase Bank
316 F.R.D. 215 (N.D. I11. 2016) $52.50
Somogyi v. Freedom Mortg. Corp., 495 $75.30
F. Supp. 3d 337, 345 (D.N.J. 2020)

5

Lalli v. First Team Real Estate—Orange $110
Cnty, 2022 U.S. Dist. LEXIS 161756
(C.D. Cal., Sept. 6, 2022)

5 Described by the court as a “strong result.” Id. at *30.

11
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As one court has recently noted, most TCPA settlements result in a “range from $20
to $100 per-class member.” Retina Assocs. Med. Group. v. Keeler Instrumenets, 2019 U.S.
Dist. LEXIS 239998, *10 (C.D. Cal. Dec. 13, 2019). Indeed, in a court-created chart
in another TCPA settlement, of the 12 cases listed, only one had a higher per-claimant
award than the $160 per-claimant award here, and that was only because that case had
a sub-2% claims rate (whereas here, all claimants receive $160 whether the claims rate
1s 1% or 100%). See Ward v. Flagship Credit Acceptance LLC, 2020 U.S. Dist. LEXIS
25612, Appendix A (E.D. Pa. Feb. 13, 2020).

Settlements that resulted in “better” per-claimant relief typically did so only
after years of litigation and after the case was all but won for the plaintiff. For example,
Chinitz v. Intero Real Estate Servs., 18-cv-5623 (N.D. Cal), upon which this Settlement
was structurally modeled, was a TCPA case with a similar class size (37,962 vs
32,035), a similar number of communications (171,000 vs 220,000), but which was
much further along. It had been litigated for over three years at the time of settlement,
with a certified a class and favorable-to-the-class rulings on multiple motions for
summary judgments. See Chinitz v. Intero Real Estate Servs., 2022 U.S. Dist. LEXIS
196781, *2-5. Intero settled for $350 per class member. While the relief per-class
member here 1s approximately half of what Intero obtained, considering the efficiency
of the settlement and the remaining risks, the result is strong.

Accordingly, the Settlement here falls within the range of reasonableness.

4. Continued litigation would be lengthy, complex, and expensive.
As discussed above, this case presented novel—and often near first

12
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impression—Ilegal issues that, if resolved in Defendants’ favor, would bar recovery
altogether, and if resolved in Plaintiff’s favor, would nevertheless result in uncertain
damages. Furthermore, regardless of which side prevailed, and regardless of any
damages awarded, appeals would almost certainly follow, given the ever-shifting
TCPA landscape, the novel issues presented, and the scarcity of court decisions on the
FTSA.

5. At this stage, there is no opposition to the settlement.

As notice has not yet been provided, there is no opposition to the Settlement
from Settlement Class Members.

6. The case settled early, but at an “inflection” point.

“The stage of the proceedings at which settlement is achieved is ‘evaluated to
ensure that Plaintiffs had access to sufficient information to adequately evaluate the
merits of the case and weigh the benefits of settlement against further litigation.””
Saccoccio, 297 F.R.D. at 694. “Early settlements are favored”, such that “vast formal
discovery need not be taken.” Id.

The case here settled early and before “vast formal discovery” was taken, but it
did so at a natural time in the case. The main issues moving forward in this case were
the constitutionality of the FTSA, an issue which would almost certainly result in
appeals either way; class certification; and damages under the TCPA.¢ Defendants’

constitutionality arguments were fully briefed and ripe for determination by this Court.

® This is not to say that there were no other issues, but these issues were the three that both Parties
agreed would drive the future of this case.

13
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[Dkt. 33.] Discovery was not set to close until December 2023, which means class
certification briefing would likely not occur until early 2024. Damages would, of
course, necessitate a trial. Even at this early stage, there were no secrets as to the
Parties’ positions on these issues moving forward. As such, with all Parties’ cards
down, it made sense to explore a resolution before significant time and expense was
spent on discovery.

To do so, the Parties attended an all-day mediation with a respected mediator
familiar with the TCPA. After hearing the Parties’ explain their respective positions
and fail to reach an agreement, the case resolved on the mediator’s own proposal.

Accordingly, this factor weighs in favor of Settlement.

IV. Conditional certification of the Settlement Class is appropriate.

“A class may be certified ‘solely for purposes of settlement [if] a settlement is
reached before a litigated determination of the class certification issue.” Borcea v.
Carnival Corp., 238 F.R.D. 664, 671 (S.D. Fla. 2006). In the settlement context, “the
requirements of Rule 23, Federal Rules of Civil Procedure, that serve ‘to protect
absentees by blocking unwarranted or overbroad class definitions [Jdemand undiluted,
even heightened attention in the settlement context.” Amchem Products, Inc. v. Windsor,
521 U.S. 591, 620 (1997). Plaintiff bears “the burden of establishing that each
requirement of Rule 23(a) and at least one requirement of Rue 23(b) is satisfied.”

Plaintiff respectfully requests that the Court provisionally certify the class
defined in the Settlement Agreement to allow Settlement Class Members to be

provided notice of the Settlement and their rights thereunder. Defendant has agreed to

14
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provisional certification of the defined Settlement Class for the purposes of settlement.’
For reference, the Settlement Class is defined as:

Since November 23, 2018, all persons to whose telephone number the
AdaptHealth Parties initiated, or had initiated on their behalf, more than
one text message in a 12-month period for the purpose of inviting the
recipient to order CPAP supplies, after the recipient had replied “stop”
or its equivalent to one of the AdaptHealth Parties’ text messages.

A. Rule 23(a) is Satisfied.

Rule 23(a) requires (1) that the proposed class is so numerous that joinder of all
individual class members is impracticable (numerosity); (i1) that there are common
questions of law and fact amongst class members (commonality); (ii1) that the
proposed representative’s claims are typical of those of the class (typicality); and (iv)
that both the named-representative and his or her counsel have and will continue to
adequately represent the interests of the class (adequacy). Fed. R. Civ. P. 23(a).

1. Numerosity.

In the 11th Circuit, the numerosity requirement is generally satisfied when the
number of class members exceeds 40. Cox v. Am. Cast Iron Pipe Co., 784 F.2d 1546,
1553 (11th Cir. 1986). Numerosity is met for the proposed class. Defendants’ records
indicate that the proposed class has 32,035 members. Defendants ascertained this
information through a review of its outbound and inbound texting records, and in
accordance with Plaintiff’s discovery requests and guidance. Defendants have

represented the same in the Settlement Agreement. Settlement Agreement, § 3.1.

" Defendants do not contest certification of the Settlement Class for the purposes of this Settlement,
but reserve the right to do so should the Settlement Agreement not finalize and the litigation proceed
in ordinary course to a Motion for Class Certification.
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Importantly, to the extent this 32,035 is an undercount and more than 40 additional
telephone numbers affected, those additional persons will not be bound by the
Settlement absent a supplemental settlement agreement. Id. at § 10.9.

2. Commonality.

Rule 23(a)(2) requires that there be questions of law or fact common to the class.
“What matters to class certification ... is not the raising of common questions—even
in droves—but rather, the capacity of a class-wide proceeding to generate common
answers apt to drive the resolution of the litigation.” Wal-Mart Stores v. Dukes, 564 U.S.
338, 351 (2011). Commonality is met for the Settlement Class because there are
numerous questions generating common answers, including, but certainly not limited
to, (1) whether and why Defendants system was set up to, and did, send text messages
to Settlement Class Members after Defendants were asked stop; (ii) whether
Defendants text messages were telemarketing; and (iii) whether the “emergency
purposes” or another exception still applies to wrong number calls. These questions
are all susceptible to generalized proof and would drive the resolution of the matter for
the Settlement Class as a whole.

3. Typicality.

Rule 23(a)(3) requires that the class representative’s claims be “typical of the
claims ... of the class.” Fed. R. Civ. P. 23(a)(3). “Typicality ‘focuses on whether a
sufficient nexus exists between the legal claims of the named class representatives and
those of individual class members to warrant class certification.” Benson v. Enter Leasing

Co., 2021 U.S. Dist. LEXS 101057, *13 (M.D. Fla. May 11, 2021) (Dalton, J.)
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Plaintiff’s factual basis and legal theories are identical to that of the rest of the class:
that he asked Defendants, via text message, to “stop” texting him, that Defendants
continued to do so, and that these post-“stop” messages violate both the TCPA and
the FTSA. [Dkt. 55.]

4. Adequacy.

Rule 23(a)(4) requires the representative parties to “fairly and adequately
protect the interests of the Class.” Fed. R. Civ. P. 23(a)(4). This requirement applies
to both the named plaintiff and counsel. Amchem Prods. v. Windsor, 521 U.S. 591, 626,
n. 20 (1997). The adequacy requirement is met here.

With respect to the proposed class representative, this inquiry “serves to
uncover conflicts of interest between the named parties and the class they seek to
represent.” Id. at 625. “A class representative must be part of the class and possess the
same interest and suffer the same injury as the class members.” Id. at 625-26. This
requirement tends to merge with the commonality and typicality inquiries, “which
serve as guideposts for determining whether . . . maintenance of a class action is
economical and whether the named plaintiff’s claim and the class claims are so
interrelated that the interests of the class members will be fairly and adequately
protected in their absence.” Id. at 626, n.20 (quotations and citations omitted).

Plaintiff here has remained diligent and involved throughout this litigation.
Plaintiff and his counsel are in frequent communication about all aspects of the case.
Plaintiff has remained readily available throughout; has asked incisive questions; has

reviewed filings; has reviewed, understood, and accepted the class-wide settlement;
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has promptly responding to any issues or concerns raised; and at all times has acted in
the best interest of the Class rather than himself. Plaintiff has fulfilled, and will
continue to fulfill, his duties as representative of the Class.

Proposed Class Counsel also satisfies the adequacy requirement. Attorney
Glapion has extensive experience litigating TCPA matters individually and on a class-
wide basis. Since founding The Glapion Law Firm in May 2015, Attorney Glapion
has been appointed co-lead counsel in Willis et al. v. [HeartMedia, Inc., Case No. 16-
CH-02455 (Cook County, Feb. 19, 2016), a TCPA class action in which the court
approved an $8.5 million non-reversionary class action settlement, which was
successfully administered. In 2017, Attorney Glapion was appointed as sole lead
counsel in Allard et al. v. SCI Direct, Inc., a TCPA class action in which the Court
approved a $15 million non-reversionary class action settlement, which was
successfully administered. Case No. 17-cv-4692 (N.D. Illinois). In 2018, Attorney
Glapion was also appointed co-lead counsel in Griffith v. ContextMedia, Inc., Case No.
16-cv-2900 (N.D. Illinois), a TCPA class action in which the Court approved a $2.9
million non-reversionary settlement, which was successfully administered. In 2022,
Attorney Glapion was appointed sole lead counsel in Walker v. Highmark BCBS Health
Options, Inc., 2020 U.S. Dist. LEXIS 225998 (W.D. Pa. Dec. 13, 2022), a $1.85m non-
reversionary TCPA class action settlement which was preliminarily approved and is
in the process of being administered. Attorney Glapion has also recovered over $1
million for clients in hundreds of individual TCPA cases. Attorney Glapion’s

familiarity with the underlying law has and will continue to serve the Settlement Class
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well. See Declaration of Jeremy M. Glapion. Attorney Glapion has never been found
to be inadequate counsel.

Co-Class Counsel, Attorney Sohn, has been referred to as being part of the
“Miami legal Hall of Fame” by the Hon. Michael Hanzman, after he recently served
in a leadership role on the Plaintiffs’ Steering Committee for the historic In re
Champlain Towers’ South Collapse Litig. Class action settlement, which resolved with
$1.2b in wrongful death compensation fund along with a return of 100 percent of unit
appraisal value to property owners. Attorney Sohn also serves as part of the leadership
committee for the ongoing In re NFL Players’ Concussion Litig. He is exceptionally
experienced in plaintiffs-side litigation and mass- and class-actions. In the aggregate,
Attorney Sohn’s aggregate class and individual victim recoveries exceed $2 billion. See
Declaration of Bradford R. Sohn.

Attorneys Glapion and Sohn have diligently litigated this case. They identified
and thoroughly pled viable claims on behalf of Plaintiff DeSouza and the Settlement
Class. They served discovery, opposed Defendants’ Motion to Dismiss, responded
promptly to Court orders and requirements, implemented and handled the strategy
that resulted in the strong result here, and participated in the all-day mediation that
brought about this settlement.

B. Rule 23(b)(3) is Satisfied.

To certify a class under Rule 23(b)(3), there must be questions of law or fact
common to the proposed class members, which predominate over any questions

affecting only individual members, and the class mechanism must be superior to other
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available methods for fairly and efficiently adjudicating the controversy. Fed. R. Civ.
P. 23(b)(3). In the settlement certification context, manageability of a trial need not be
considered. See Amchem Prods. v. Windsor, 521 U.S. 591, 620 (1997) (writing “a district
court need not inquire whether the case, if tried, would present intractable
management problems” in the context of settlement-only class certification.)

1. Predominance.

Under Rule 23(b)(3), a class may be maintained if “the court finds that the
questions of law or fact common to class members predominate over any questions
affecting only individual members.” Fed. R. Civ. P. 23(b)(3). “The ‘overarching
purpose’ of the predominance requirement is to ensure ‘that a class action would
achieve economies of time, effort, and expense, and promote uniformity of decision
as to persons similarly situated, without sacrificing procedural fairness or bringing
about other undesirable results.”” Benson, 2021 U.S. Dist. LEXIS at *17-18 (quoting
Brown v. Electrolux Home Prods., 817 F.3d 1225, 1235 (11th Cir. 2016)). Predominance
requires courts “to consider whether the issues in the class action that are subject to
generalized proof and thus applicable to the class as a whole predominate over those
1ssues that are subject only to individualized proof.” Benson, 2021 U.S. Dist. LEXIS at
*18 (quoting Sellers v. Rushmore Loan Mgmt. Servs., 941 F.3d 1031, 1040 (11th Cir.
2019). “To determine predominance, courts must: (1) identify the claims and defenses
and their elements; (2) classify each as common or individual questions, by predicting
how the parties will prove them at trial; and then (3) determine whether the common

ones predominate.” Benson, 2021 U.S. Dist. LEXIS 101057 at *18.
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Plaintiff’s operative Fourth Amended Complaint has three claims: two under
the TCPA and one under the FTSA.

a. 47 C.F.R. § 64.1200(c)

Plaintiff's TCPA claims involve two separate violations of regulations
promulgated under § 227(c) of the TCPA. To show a violation of § 227(c), Plaintiff
must prove that he received more than one telephone call within any 12-month period
by or on behalf of the same entity in violation of the regulations prescribed under §
227(c). See Hand v. Beach Entm’t KC, 456 F. Supp. 3d, 1099, 1119 (W.D. Mo. 2020).
The two regulations at issue are found at 47 C.F.R. § 64.1200(c) (relating to the
National Do-Not-Call Registry) and § 64.1200(d) (relating to internal do-not-call
policies and procedures).

Section 64.1200(c) prohibits a person or entity from initiating any “telephone
solicitation” to “[a] residential telephone subscriber who has registered his or her
telephone on the national do-not-call registry[.]” Combining § 227(c) and § 64.1200(c),
Plaintiff must prove that 1) in a 12-month period, he received more than one 2)
telephone solicitation 3) which Defendants or someone on their behalf initiated 4) to
his telephone number on the National Do-Not-Call Registry.

“Telephone solicitation means the initiation of a telephone call or message for
the purpose of encouraging the purchase or rental of, or investment in, property,
goods, or services, which is transmitted to any person[.]” 47 C.F.R. § 64.1200(f)(15).
Excluded are calls made to any person with that person’s prior express invitation or to

any person with whom the caller has an established business relationship.
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Whether Defendants’ text message invitations “to order CPAP supplies” after
being asked to stop qualify as “telephone solicitations” does not change from
Settlement Class Member to Settlement Class Member, but is instead a question of
generalized applicability.

Identifying which post-stop text messages were sent to numbers on the National
Do-Not-Call Registry would be a simple matter of using an automated process to cross-
reference the entire class list against the National Do-Not-Call Registry.

Finally, there is no predominance issue regarding which Class Members
received more than one message, as the Class definition is limited to such persons, and
such persons can be readily ascertained from Defendants’ records. Common issues
thus predominate.

b. TCPA § 64.1200(d)

Section 64.1200(d) requires that companies implement minimum policies and
procedures for maintaining an internal do-not-call list prior to making any
telemarketing call. 47 C.F.R. § 64.1200(d). The rule, as currently codified, states:

No person or entity shall initiate any call for telemarketing purposes to a

residential telephone subscriber® unless such person or entity has

instituted procedures for maintaining a list of persons who request not to
receive telemarketing calls made by or on behalf of that person or entity.

47 C.F.R. § 64.1200(d).
For Plaintiff to prevail on a claim under § 64.1200(d), he must show 1) he

received from or on behalf of Defendants 2) more than one call in a 12-month period

8 In 2003, this was expanded to include calls to cellular telephones. 47 C.F.R. § 64.1200(e).
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3) that constitutes telemarketing. Whether Defendants had the required policies and
procedures in place is an affirmative defense, given the introduction of those
requirements with an “unless” clause, which is considered to be “telltale language ...
indicative of an affirmative defense.” Evankavitch v. Green Tree Servicing, LLC, 793 F.3d
355, 362 (3d Cir. 2015). Nevertheless, it will be discussed.

There is no predominance issue regarding whether a message was from or on
behalf of Defendants, as all messages in the class definition were for the purpose of
ordering CPAP supplies from Defendants and Defendants do not contest that those
messages were sent by them or on their behalf.

As discussed above, there is no predominance issue regarding which Class
Members received more than one message, as the Class definition is limited to such
persons and such persons can be easily identified from Defendants’ records.

“Telemarketing” is “the initiation of a telephone call or message for the purpose
of encouraging the purchase or rental of, or investment in, property, goods, or services,
which is transmitted to any person.” 47 C.F.R. § 64.1200(f)(12). As with telephone
solicitation, this does not change from member-to-member.

Finally, whether Defendants had the required policies and procedures in place
is an issue relevant to the class as a whole: Defendants either had them or they did not.
This existence or adequacy of these policies and procedures does not change from
Class Member to Class Member.

c. FTSA § 501.059(5)

The FTSA § 501.059(5) prohibits a “telephone solicitor” from initiating
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“telephonic sales call” to a consumer who previously asked it to stop. Accordingly,
Plaintiff would need to show that (1) Defendants were “telephone solicitors”,’ (2) that
their text messages were “telephonic sales calls”,'® and (3) that each class member
asked Defendants to “stop” prior to the messages.

The first two issues are indisputably subject to generalized proof. Whether
Defendants were telephone solicitors does not change from Settlement Class Member
to Settlement Class Member. Similarly, whether Defendants’ text messages were
“telephonic sales calls” also does not change from member to member. All text
messages to putative Class Members were sent for the purpose of “inviting recipients
to order CPAP supplies.” Whether such messages are “telephonic sales calls” would
thus be resolved on a class-wide basis.

The final issue, that each member asked Defendants to “stop”, is ostensibly
individualized but trivial, relative to the other issues. Defendants maintain records of
all inbound and outbound text messages, as well as the names and addresses associated
with corresponding phone numbers. Identifying those who received an invitation “to

order CPAP supplies” after that person asked Defendants to stop is a simple matter of

 Defined as “a natural person, firm, organization, partnership, association, or corporation, or a
subsidiary or affiliate thereof, doing business in this state, who makes or causes to be made a telephonic
sales call, including, but not limited to, calls made by use of automated dialing or recorded message
devices.” FTSA, 501.059(1)(i).

10 Defined as “a telephone call, text message, or voicemail transmission to a consumer for the purpose
of soliciting a sale of any consumer goods or services, soliciting an extension of credit for consumer
goods or services, or obtaining information that will or may be used for the direct solicitation of a sale
of consumer goods or services or an extension of credit for such purposes.”
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extracting from Defendants’ database all telephone numbers which sent to Defendants
a stop message and then further identifying which of those numbers continued to
receive text messages affer the stop text. This process could easily be automated and
completed with minimal work. Indeed, Defendants have already done so, which is

how the Parties arrived at the 32,035 Settlement Class size.

d. Superiority.

Plaintiff must show that “a class action is superior to other available methods
for fairly and efficiently adjudicating the controversy.” Fed. R. Civ. P. 23(b)(3). Absent
class treatment in this case, each individual member of the proposed class would be
required to present the same or essentially the same legal and factual arguments, in
separate and duplicative proceedings across the country, the result of which would be
a multiplicity of proceedings conducted at significant expense to both the judicial
system and the litigants. Such a result would be neither efficient nor fair to anyone,
including Defendants. Moreover, there is no indication that class members have a
strong interest in individual litigation, let alone any incentive to pursue their claims
individually. The potential economic payout is small, limited to $500 per text message
(with seven being the average number of text messages per class member). See Benson,
2021 U.S. Dist. LEXIS 101057 at *23 (noting a small economic payout of less than
$6,000 on average supports the superiority of a class action). Indeed, no one else has
sued Defendants over their calling practices. There are no manageability issues
either—the individual questions are manageable and will not result in mini-trials. On

the other hand, permitting this Settlement Class will allow all such persons to obtain
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compensation in one fell swoop. Fairness, efficiency, and finality favor treating this as
a class action.

V. The Notice Program Should be Approved.

A court is required to “direct notice in a reasonable manner to all class members
who would be bound by [a proposed settlement, voluntary dismissal, or
compromise].” Fed. R. Civ. P. 23(e)(1). The notice must be “reasonably calculated ...
to apprise interested parties of the pendency of the action and afford them an
opportunity to present their objections.” Mullane v. Cent. Hanover Bank & Trust Co., 339
U.S. 306, 314 (1950).

Here, Class Counsel proposes a simple notice program that should reach most
Class Members because Defendants have contact information for each putative
Settlement Class Member.

First, within five (5) days of preliminary approval, Defendants will provide to
the Settlement Administrator a list of the names, email addresses, and mailing
addresses associated with all phone numbers meeting the Settlement Class definition.
Settlement Agreement, 4 6.1.

Second, within thirty (30) days after preliminary approval, the Settlement
Administrator will send notice via U.S. mail to Settlement Class Members, in a form
substantially similar to Exhibit 2, and via email to Settlement Class Members, in a
form substantially similar to Exhibit 3. This notice will provide extensive information
to Class Members on the terms of the Settlement, and their rights, obligations, and

responsibilities under the Settlement. The notice will define the Class, describe the

26



Case 6:22-cv-01047-RBD-LHP Document 56 Filed 04/07/23 Page 29 of 30 PagelD 609

options and deadlines for taking action, describe the terms of the proposed Settlement,
disclose the sought attorneys’ fees, provide information on the time and place of the
final fairness hearing as well as information on how to object or opt out, explain the
procedures for distributing the settlement funds, and prominently display the address
and phone number of the involved attorneys, as well as a toll-free number for making
inquiries, and the Settlement website.

Class Members will be able to file a claim via a pre-paid detachable post-card
included with the mailed notice, via a claim form that can be requested through the
website or from the Settlement Administrator, and directly through the Settlement
website. Drafts of the claim form and the proposed notice are attached as Exhibits 1-4
of the Settlement Agreement. “A claim process that involves completing a one-page
form and submitting it either online or by mail is not particularly difficult or
burdensome.” Poertner v. Gilette Co., 618 Fed. App’x 624, 628 (11th Cir. 2015) (per
curiam).

Furthermore, KCC has extensive experience administering TCPA settlements,
and agrees that “the Notice Plan proposed for this case is consistent with other effective
settlement notice programs” and “is the best notice practicable[.]” See Declaration of
Christie K. Reed, 9 15.

Accordingly, the notice program should be approved.

VI. CONCLUSION

Plaintiff respectfully requests that the Court 1) preliminarily approve the

proposed Settlement; 2) conditionally certify the proposed Class; 3) appoint Plaintiff’s
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attorney Jeremy M. Glapion of Glapion Law Firm and Brad Sohn of Brad Sohn Law,

PLLC as Class Counsel; 4) approve the proposed Notice and Claims program; 5) direct

that Notice be provided pursuant to the terms of the Settlement Agreement; 6) establish

procedures for members to object to the Settlement or exclude themselves from the

Settlement Class; 7) set the deadlines for claims, objections, and exclusions at 60 days

after the Notice deadline; 8) stay all proceedings except those related to effectuating

the Settlement; 9) schedule a final approval hearing; and 10) set any other dates and

deadlines the Court deems necessary, including deadlines for Plaintiff’'s Motion for

Attorneys’ Fees and Costs. Specifically, Plaintiffs propose the following schedule:

30 days after order granting Preliminary
Approval

Deadline for Notice to be Provided
(“Notice Deadline”)

25 days after Notice Deadline

Deadline for Fee Petition

60 days after Notice Deadline

Deadline to file objections or request
exclusion

60 days after Notice Deadline

Deadline for Members to Submit a Claim

90 days after Notice Deadline

Deadline to file final approval motion
and memorandum.

125 days after notice deadline

Final Approval Hearing

Dated: April 7, 2023

/s/ Jeremy M. Glapion

Jeremy M. Glapion

THE GLAPION LAW FIRM, LLC
1704 Maxwell Drive

Wall, New Jersey 07719

Tel: 732.455.9737

Fax: 732.709.5150
jmg@glapionlaw.com
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

TYLER DESOUZA, on behalf of Civil Case No.: 22-cv-1047
himself and all others similarly
situated,

Plaintiff, Class Action Settlement
V. Agreement and Release

AEROCARE HOLDINGS LLC,

Defendant.

This Settlement Agreement and Release is entered into between and
among Plaintiff Tyler DeSouza, on behalf of himself and all Settlement Class
Members as defined herein, on the one hand, and Defendants AeroCare
Holdings LLC (“AeroCare”) and AdaptHealth Corp. (“AdaptHealth”, and
collectively with AeroCare, the “AdaptHealth Parties”) on the other
(collectively “Parties” or “Settling Parties”).

1. RECITALS

WHEREAS, the above-captioned lawsuit is comprised of the Parties and
claims alleged or that could have been alleged regarding the AdaptHealth
Parties’ alleged violations of the Telephone Consumer Protection Act (“T'CPA”),
Florida Telephone Solicitation Act (“FTSA”), and other federal and state laws

(the “Litigation”).
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WHEREAS, Plaintiff has asserted statutory and injunctive claims, on
his own behalf and on behalf of a Class of persons similarly situated, seeking
monetary damages and other relief on behalf classes of persons who allegedly
received telemarketing text messages from AeroCare after sending AeroCare
a message saying “stop” (“Post-Stop Messages”).

WHEREAS the AdaptHealth Parties deny all allegations of wrongful
conduct and damages, denies liability to Plaintiff or the classes, asserts that
1its conduct and practices are lawful and proper, and asserts numerous
procedural and substantive defenses to Plaintiff’s claims, and the AdaptHealth
Parties further deny that the Litigation satisfies the requirements to be tried
as a class action under the applicable Federal Rules of Civil Procedure.

WHEREAS, the Parties have engaged in extensive arm’s length
negotiations concerning the claims alleged, the defenses presented, and the
potential risk and uncertain outcomes of continued litigation for all Parties, as
part of a mediation conducted by Rodney Max of Upchurch Watson White &
Max, who possesses extensive experience in dispute resolution.

WHEREAS, Plaintiff has conducted a thorough investigation of the facts
and claims alleged herein through litigation and discovery and as part of the
settlement process and has taken into account the sharply contested issues
involved in this litigation, the risks and costs to the Settlement Class of

continued litigation, intervening changes in the law, the uncertain outcomes
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of continued litigation and attendant appeals, and the substantial relief to be
provided to the Settlement Class pursuant to this Settlement Agreement.
Plaintiff believes a settlement on the terms set forth in this Settlement
Agreement is fair, equitable, and in the best interests of the Settlement Class,
and has thus agreed to settle this Litigation on the terms set forth herein as
reached with the assistance of Rodney Max.

WHEREAS, the AdaptHealth Parties, though expressly disclaiming any
Liability or wrongful conduct, but nonetheless recognizing the uncertainty of
continued litigation and appeals, desire to resolve this Litigation to avoid
further expense, to eliminate risk, and to resolve all claims brought by Plaintiff
on his own behalf and on behalf of the Settlement Class on the terms set forth
in this Settlement Agreement, as reached with the assistance of Rodney Max,
and have thus agreed to settle this Litigation.

WHEREAS, Plaintiff and the AdaptHealth Parties have agreed to settle
and fully and finally resolve their disagreements on a claims-made basis for an
amount equal to $160.00 for each Settlement Class Member who submits a
valid claim consistent with the terms set forth herein, which shall include a
full and complete release of the AdaptHealth Parties and Released Parties.

WHEREAS, the AdaptHealth Parties acknowledge that Plaintiff’s and
Class Counsels’ actions made the AdaptHealth Parties aware of the issue

causing the text messages at issue in this litigation and, as a result of these
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actions, the AdaptHealth Parties fixed this issue, thereby preventing others
from being sent Post-Stop Messages.

WHEREAS, the Parties stipulate that Plaintiff will file a Conditional
Fourth Amended Complaint (“CFAC”) along with their motion for preliminary
approval of the Settlement and Notice Plan. The CFAC will contain causes of
action against the AdaptHealth Parties substantially similar to those
contained in the Third Amended Complaint against AeroCare.

2. DEFINITIONS

As used herein, the following terms have the meanings set forth below.

2.1.  “Action” or “Litigation” means the action currently styled as Tyler
DeSouza v. AeroCare Holdings, LLC, Case No. 22-cv-1047, U.S. District Court
for the Middle District of Florida.

2.2.  “Administrative Expenses” shall mean the costs of administering
this Settlement Agreement from the date of execution through the completion
of distribution of funds to the Settlement Class, including all amounts paid the
Settlement Administrator, all costs of notice, and all costs of allocation and
distribution of funds.

2.3. “AdaptHealth” means AdaptHealth Corp.

2.4. “AeroCare” means defendant AeroCare Holdings LLC.
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2.5. “Approved Claim” means a Claim submitted by a Settlement Class
Member for a Cash Award that is timely and submitted in accordance with the
terms of this Settlement Agreement.

2.6. “Attorneys’ Fees and Costs” means such funds as may be awarded
to Class Counsel by the Court to compensate them for their reasonable
attorneys’ fees, costs and other litigation expenses incurred by Plaintiff or
Class Counsel in connection with the Litigation and Settlement.

2.7. “CAFA Notice” means the notice the AdaptHealth Parties must
provide pursuant to 28 U.S.C. Section 1715(b).

2.8. “Cash Award” means payment in the amount of $160.00 to a
Settlement Class Member who submits an Approved Claim.

2.9. “Claim” means a written request for Settlement Relief submitted
by a Settlement Class Member to the Settlement Administrator, pursuant to
the Claim Form in a form substantially similar to the document attached as
Exhibit 1 to this Settlement Agreement or in the form as ultimately approved
by the Court.

2.10. “Claim Form” means a set of documents in a form substantially
similar to Exhibit 1 attached to this Settlement Agreement, or in the form as
ultimately approved by the Court.

2.11. “Claimant” means any Settlement Class Member who submits an

Approved Claim confirming that they were a user of the Telephone Number to

-5-
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which Post-Stop Messages were sent and recalls receiving such Post-Stop
Messages.

2.12. “Class Counsel” means the law firms of Glapion Law Firm and The
Brad Sohn Law Firm PLLC.

2.13. “Class Notice” means the program of notice described in Section 6
of this Settlement Agreement to be provided to potential Settlement Class
Members, including the Mail Notice, Email Notice, and Website Notice on the
Settlement Website, which will notify potential Settlement Class Members
about, among other things, their rights to opt out or object to the Settlement,
the preliminary approval of the Settlement, the manner by which to submit a
Claim, and the scheduling of the Final Approval Hearing.

2.14. “Class Period” means November 23, 2018 through the date notice
1s provided to the settlement class.

2.15. “Class Representatives” means Plaintiff Tyler DeSouza.

2.16. “Court” shall mean the United States District Court for the Middle
District of Florida and the U.S. District Judge to which this Action assigned.

2.17. “Days” means calendar days, except that, when computing any
period of time prescribed or allowed by this Settlement Agreement, the day of
the act, event, or default from which the designated period of time begins to
run shall not be included. Further, when computing any period of time

prescribed or allowed by this Settlement Agreement, the last day of the period
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so computed shall be included, unless it is a Saturday, a Sunday, or a legal
holiday, in which event the period runs until the end of the next day which is
not a Saturday, Sunday, or legal holiday.

2.18. “Deadlines.” As used herein, the Parties agree to the following
deadlines, subject to Court approval:

2.18.1. “Notice Deadline” means the last day for the Settlement
Administrator to send Mail Notice and Email Notice to potential Settlement
Class Members. Mail and Email Notice shall be sent no later than thirty (30)
Days after the Court’s Preliminary Approval Order, such date being subject to
approval or modification by the Court.

2.18.2. “Fee Motion Deadline” means the last day for Plaintiff to
file a motion for an award of Attorneys’ Fees and Costs. The Fee Motion shall
be filed twenty-five (25) days after the Notice Deadline, such date being subject
to approval or modification by the Court.

2.18.3. “Objection Deadline” means the date identified in the
Preliminary Approval Order and Class Notice by which a Settlement Class
Member must serve written objections, if any, to the Settlement in accordance
with Section 12 of this Settlement Agreement in order to qualify them to be
able to object to the Settlement. The Objection Deadline shall be sixty (60) days
after the Notice Deadline, such date being subject to approval or modification

by the Court.
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2.18.4. “Opt Out Deadline” means the date identified in the
Preliminary Approval Order and Class Notice by which a Request for
Exclusion must be filed in writing with the Settlement Administrator in
accordance with Section 11 of this Settlement Agreement in order for a
potential Settlement Class Member to be excluded from the Settlement Class.
The Opt-Out Deadline shall be sixty (60) Days after the Notice Deadline, such
date being subject to approval or modification by the Court.

2.18.5. “Claim Deadline” means the last date by which a Claim
submitted to the Settlement Administrator by a Settlement Class Member
must be postmarked or submitted electronically, which will be sixty (60) Days
after the Notice Deadline, such date being subject to approval or modification
by the Court. All Claims postmarked or submitted electronically at the
Settlement Website on or before the Claim Deadline shall be timely, and all
Claims postmarked or submitted electronically at the Settlement Website after
the Claim Deadline shall be untimely and barred from entitlement to any
Settlement Relief.

2.18.6. “Final Approval Motion Deadline” means the date by which
Class Counsel shall file the motion seeking final approval of the Settlement.
The Final Approval Motion Deadline shall be thirty (30) Days after the
Objection and Opt-Out deadline, such date being subject to approval or

modification by the Court.
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2.19. “Defense Counsel” means the law firm of K&L Gates LLP.

2.20. “Final” with respect to the Final Approval Order, the Judgment,
and any award of Attorneys’ Fees and Costs means that the time for appeal or
writ review has expired or, if an appeal or petition for review is taken and
dismissed or the Settlement (or award of Attorneys’ Fees and Costs) is
affirmed, the time period during which further petition for hearing, appeal, or
writ of certiorari can be taken has expired. If the Final Approval Order and/or
Judgment is set aside, modified, or overturned by the Court or on appeal, and
1s not fully reinstated on further appeal, the Final Approval Order and/or
Judgment shall not become Final.

2.21. “Final Approval” means the later date on which (1) the Court
enters final judgment, (2) the Court enters final approval of attorneys’ fees and
expenses, and/or (3) all appellate rights with respect to this Settlement
Agreement have expired or have been exhausted.

2.22. “Final Approval Order” means the Order Granting Final Approval
of Class Action Settlement and Dismissing Class Plaintiff’s Claims, to be
entered by the Court pursuant to the Settlement, the effect of which is the
dismissal with prejudice of the Litigation and release of claims brought therein
by Plaintiff and the Settlement Class.

2.23. “Final Approval Hearing” means the hearing held by the Court to

determine whether the terms of this Settlement Agreement are fair,

-9.
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reasonable, and adequate for the Settlement Class as a whole, and whether
the Final Approval Order and the Judgment should be entered. The Parties
shall seek to have the Final Approval Hearing on a date not earlier than one-
hundred and twenty-five (125) Days after the Notice Deadline, such date being
subject to approval or modification by the Court.

2.24. “Final Settlement Date” means the earliest date on which both the
Final Approval Order and the Judgment are Final (as defined in Section 2.20).
If no appeal has been taken from the Final Approval Order or the Judgment,
the Final Settlement Date means the day after the last date on which either
the Final Approval Order or the Judgment could be appealed. If any appeal
has been taken from the Final Approval Order or from the Judgment, the Final
Settlement Date means the date on which all appeals of either the Final
Approval Order or the Judgment, including petitions for rehearing, petitions
for rehearing en banc, and petitions for certiorari or any other form of review,
have been finally disposed of in a manner that affirms the Final Approval
Order and the Judgment.

2.25. “Judgment” means the judgment to be entered by the Court
pursuant to Final Approval Order.

2.26. “Notice” means as follows:

2.26.1. “Postcard Notice” means the notice that is mailed by the

Settlement Administrator to potential Settlement Class Members, in a form

-10 -



Case 6:22-cv-01047-RBD-LHP Document 56-1 Filed 04/07/23 Page 12 of 71 PagelD 622

substantially similar to Exhibit 2 attached to this Settlement Agreement
and/or as ultimately approved by the Court. The Postcard Notice will be a
double postcard that includes a tear-off Claim Form with prepaid postage.

2.26.2. “Email Notice” means the notice that is emailed by the
Settlement Administrator to potential Settlement Class Members, in a form
substantially similar to Exhibit 3 attached to this Settlement Agreement
and/or as ultimately approved by the Court.

2.26.3. “Website Notice” means the long form notice that is
available to Settlement Class Members on the Settlement Website, in a form
substantially similar to Exhibit 4 attached to this Settlement Agreement
and/or as ultimately approved by the Court.

2.27. “Notice and Administrative Costs” means all reasonable and
authorized costs and expenses of disseminating and publishing the Class
Notice in accordance with the Preliminary Approval Order, and all reasonable
and authorized costs and expenses incurred by the Settlement Administrator
in administering the Settlement, including but not limited to costs and
expenses associated with assisting Settlement Class Members, processing
claims, escrowing funds, and issuing and mailing Settlement Relief.

2.28. “Plaintiff” means Tyler DeSouza.

2.29. “Post-Stop Message” means a text message the AdaptHealth

Parties allegedly sent to a Settlement Class Member after the Settlement
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Class Member had sent a text to the AdaptHealth Parties saying “stop” or its
equivalent.

2.30. “Preliminary Approval Motion” means Plaintiff's motion for the
Court to approve the Settlement preliminarily and to enter the Preliminary
Approval Order, including all exhibits and documents attached thereto.

2.31. “Preliminary Approval Order” means the order entered by the
Court that provides for, among other things, preliminary approval of the
Settlement as fair, reasonable, and adequate; preliminary certification of the
Settlement Class for settlement purposes only; dissemination of the Class
Notice to potential Settlement Class Members; and a finding that the proposed
Class Notice is reasonably calculated to apprise potential Settlement Class
Members of the material terms of the proposed Settlement, and potential
Settlement Class Members’ options and rights with respect thereto.

2.32. “Qualifying Text” means a second Post-Stop Message within a 12-
month period.

2.33. “Release” or “Releases” means the releases of all Released Claims
by the Releasing Persons against the Released Persons, as provided for in
Section 10 of this Settlement Agreement.

2.34. “Released Claims” means the claims released as provided for in

Section 10 of this Settlement Agreement.
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2.35. “Released Persons” means: the AdaptHealth Parties and each of
their respective divisions, parents (including AdaptHelath Corp.), subsidiaries,
affiliates, predecessors, investors, and parent companies, any direct or indirect
subsidiary of the AdaptHealth Parties and their insurers and vendors and each
of their respective divisions, parents, subsidiaries, predecessors, investors,
parent companies, and all of the past or present officers, directors, employees,
agents, brokers, distributors, contractors, representatives, owners, and
attorneys of all such entities.

2.36. “Releasing Persons” means Plaintiff, all Settlement Class
Members, and anyone claiming through them such as heirs, administrators,
successors, and assigns.

2.37. “Request for Exclusion” means a written request from a potential
Settlement Class Member that seeks to exclude the potential Settlement Class
Member from the Settlement Class and that complies with all requirements in
Section 11 of this Settlement Agreement.

2.38. “Settlement” means the settlement set forth in this Settlement
Agreement.

2.39. “Settlement Administrator” or “Claims Administrator” or “Class
Administrator” means KCC Class Action Services LLC.

2.40. “Settlement Agreement” means this Settlement Agreement and

Release, including all exhibits thereto.
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2.41. “Settlement Class” or “Class” means the class of persons that will
be certified by the Court for settlement purposes only, as more fully described
in Section 3.1 herein.

2.42. “Settlement Class Member” means any person who falls within the
definition of the Settlement Class and who does not submit a valid Request for
Exclusion.

2.43. “Settlement Relief” means payment by the AdaptHealth Parties to
Settlement Class Members who submit Approved Claims.

2.44. “Settlement Website” means the Internet site created by the
Settlement Administrator pursuant to Section 6.4 of this Settlement
Agreement, which shall have the Uniform Resource Locator (“URL”) of
www.AdaptHealthTCPASettlement.com.

2.45. “Settling Parties” means, collectively, the AdaptHealth Parties,
Plaintiff Tyler DeSouza, and all Releasing Persons.

3. CLASS DEFINITION AND CONDITIONS AND OBLIGATIONS
RELATING TO THE EFFECTIVENESS OF THE SETTLEMENT

3.1. The Settling Parties agree to seek approval of the following
“Settlement Class”™:

Since November 23, 2018, all persons to whose telephone number
the AdaptHealth Parties initiated, or had initiated on their behalf,
more than one text message in a 12-month period for the purpose
of inviting the recipient to order CPAP supplies, after the recipient
had replied “stop” or its equivalent to one of the AdaptHealth
Parties’ text messages

-14 -
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(“Class”)

The AdaptHealth Parties represent and warrant that there are 32,035 unique
telephone numbers contained in the Settlement Class. That number is subject
to confirmation through confirmatory discovery.

3.2. Excluded from the Class are the AdaptHealth Parties and any
entities in which they have a controlling interest; the AdaptHealth Parties’
agents and employees; any Judge and Magistrate Judge to whom this action is
assigned and any member of their staffs and immediate families, and any
claims for personal injury, wrongful death, and/or emotional distress.

3.3. This Settlement Agreement is expressly contingent upon the
satisfaction, in full, of the material conditions set forth below. If the Settlement
1s not finally approved, and the Parties fail, after good faith efforts discussed
in section 14.3 below, to resolve the issues precluding Final Approval, The
AdaptHealth Parties shall be refunded any money that has not yet been
expended, and the Litigation will resume as if there had been no conditional
certification of the Settlement Class and no settlement.

3.4. Condition No. 1: District Court Approval. The Settlement must be

approved by the Court in accordance with the following steps:

3.4.1. Application for Preliminary Approval of Proposed

Settlement, Class Certification, and Class Notice. After good-faith consultation

with Defense Counsel, Class Counsel will present a Preliminary Approval
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Motion to the Court. The Preliminary Approval Motion shall include Class
Notice, in forms substantially similar to Exhibits 1 through 4 attached
hereto. The Settling Parties shall, in good faith, take reasonable steps to secure
expeditious entry by the Court of the Preliminary Approval Order.

3.4.2. Settlement Class Conditional Certification. Solely for the

purposes of settlement, providing Class Notice, and implementing this
Settlement Agreement, Plaintiff shall seek (and the AdaptHealth Parties will
not oppose) orders of preliminary and final approval of the Settlement Class
pursuant to Rule 23 of the Federal Rules of Civil Procedure. If the Settlement
1s not finalized or finally approved by the Court for any reason whatsoever and
the Parties fail, after good faith efforts discussed in section 14.3 below, to
resolve the issues precluding Approval, the certification of the Settlement
Class is voidable by any Party, the Litigation will return to its status as it
existed prior to this Settlement Agreement, and no doctrine of waiver, estoppel
or preclusion will be asserted in any litigated class certification proceedings or
otherwise asserted in any other aspect of the Litigation or in any other
proceeding.

3.4.3. CAFA Notice. The AdaptHealth Parties shall be responsible

for timely compliance with the notice requirements of the Class Action
Fairness Act, 28 U.S.C. § 1715(b). The mailings required by CAFA will be

performed by the Class Administrator. No later than fifteen (15) days after

-16 -



Case 6:22-cv-01047-RBD-LHP Document 56-1 Filed 04/07/23 Page 18 of 71 PagelD 628

Plaintiff files his Motion for Preliminary Approval, the Class Administrator
shall file with the Court one or more declarations stating that the Class
Administrator has complied with the mailings required by the CAFA notice
obligations.

3.4.4. Entry of Preliminary Approval Order. The Parties will

request that the Court enter a Preliminary Approval Order, which shall,
among other things:

(a) Certify for purposes of settlement a nationwide
Settlement Class, approving Plaintiff as class representative, and appointing
Class Counsel, pursuant to Rule 23 of the Federal Rules of Civil Procedure;

(b)  Preliminarily approve the Settlement as fair,
reasonable and adequate;

(c)  Order the issuance of Class Notice to the Settlement
Class, and determine that such Class Notice complies with all legal
requirements, including, but not limited to, the Due Process Clause of the
United States Constitution;

(d)  Schedule a date and time for a Final Approval Hearing
to determine whether the Preliminary Approval Order should be finally
approved by the Court;

(e) Require Settlement Class Members who wish to

exclude themselves to submit an appropriate and timely written request for
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exclusion by the Opt-Out Deadline, as directed in this Settlement Agreement
and Class Notice, and advise that a failure to do so shall bind those Settlement
Class Members who remain in the Settlement Class;

(f)  Require Settlement Class Members who wish to object
to this Settlement Agreement to submit an appropriate and timely written
statement by the Objection Deadline, as directed in this Settlement Agreement
and Class Notice, and advise that a failure to do so shall prevent those
Settlement Class Members from doing so;

(g) Authorize the Settling Parties to take all necessary
and appropriate steps to establish the means necessary to implement this
Settlement Agreement; and

(h) Issue related orders to effectuate the preliminary
approval of this Settlement Agreement.

3.4.5. Issuance of Class Notice. Pursuant to the Preliminary

Approval Order to be entered by the Court, the Settlement Administrator shall
cause the Class Notice to be issued in accordance with Section 6 below.

3.4.6. Final Approval Hearing. In connection with the Preliminary

Approval Motion, the Parties shall request that the Court schedule and
conduct a hearing at least 125 days after the Notice Deadline, at which time it
will consider whether the Settlement is fair, reasonable, and adequate

pursuant to Rule 23 of the Federal Rules of Civil Procedure. Specifically,
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Plaintiff, after good faith consultation with Defense Counsel, shall request
that, on or after the Final Approval Hearing, the Court: (1) enter the Final
Approval Order and the Judgment; and (i1) determine the Attorneys’ Fees and
Costs that should be awarded to Class Counsel as contemplated in this
Settlement Agreement. The Settling Parties agree to support entry of the Final
Approval Order and the Judgment. The Settling Parties will reasonably
cooperate with one another in seeking entry of the Final Approval Order and
of the Judgment.

3.5. Condition No. 2: Finality of Judgment. The Court shall enter the

Final Approval Order and the Judgment. The Final Approval Order and the
Judgment must become Final in accordance with Section 2.20 above, and shall,
among other things:

(a) Find that (1) the Court has personal jurisdiction over all
Settlement Class Members; (2) the Court has subject matter jurisdiction over
the claims asserted in the Litigation; and (3) venue is proper;

(b)  Finally approve this Settlement Agreement, pursuant to
Rule 23 of the Federal Rules of Civil Procedure, as fair, reasonable, and
adequate;

(c)  Finally certify the Settlement Class for settlement purposes

only;
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(d) Find that the form and means of disseminating the Class
Notice complied with all laws, including, but not limited to, the Due Process
Clause of the United States Constitution;

(e) Enter the Final Approval Order and the Judgment with
respect to the claims of all Settlement Class Members and dismiss the claims
of all Settlement Class Members with prejudice;

() Make the Releases in Section 10 of this Settlement
Agreement effective as of the date of Final Approval;

(g) Permanently bar Plaintiff and all Settlement Class
Members who have not opted out of the Settlement from filing, commencing,
prosecuting, intervening in, or participating in (as class members or otherwise)
any action in any jurisdiction for the Released Claims;

(h) Find that, by operation of the entry of the Judgment,
Plaintiff and all Settlement Class Members who have not opted out of the
Settlement shall be deemed to have forever released, relinquished, and
discharged the Released Persons from any and all Released Claims;

(1)  Authorize the Settling Parties to implement the terms of this
Settlement Agreement;

() Retain jurisdiction relating to the administration,

consummation, enforcement, and interpretation of this Settlement Agreement,
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the Final Approval Order, and the Judgment, and for any other necessary
purpose; and

(k) Issue related orders to effectuate the Final Approval of this
Settlement Agreement and its implementation.

4. SETTLEMENT CONSIDERATION, BENEFITS, AND OTHER
RELIEF

In consideration for the Releases set forth in Section 10:

4.1. The AdaptHealth Parties represent that there are 32,035
telephone numbers meeting the criteria set forth in the Settlement Class
definition, and these numbers received a total of approximately 220,000 text
messages meeting the definition set forth in the Settlement Class definition.
These representations are subject to confirmatory discovery.

4.1.1. Upon Final Approval of the Settlement, and after receiving
specific payment instructions and all required tax information from the Class
Administrator and all information needed to determine the identities of
Claimants, the AdaptHealth Parties will deposit the sum of any awarded
Attorneys’ Fees and Costs, plus $160 per Approved Claim, into an interest-
bearing escrow account maintained by the Class Administrator. The Class
Administrator will hold these amounts until such time as the Parties authorize

the distribution of the funds to Claimants. Unless otherwise ordered by the
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Court, the timing of this distribution shall follow the timing found in section
7.5.

4.1.2. All Cash Awards issued to Claimants via check will state on
the face of the check that the check will expire and become null and void unless
cashed within one hundred and eighty (180) Days after the date of issuance.
Cash Awards can be made via other means as well, such as electronic deposit,
Paypal, Venmo or other electronic payment options, subject to the capabilities
of the Class Administrator.

4.1.3. If any such payment is returned by the U.S. Postal Service
as undeliverable, or is not negotiated before it expires, neither the
AdaptHealth Parties, the Settlement Administrator, nor Class Counsel shall
have any further obligations to any of the Settlement Class Members as to
these payments, except that:

4.1.3.1. For any check returned by the U.S. Postal
Service with a forwarding address before the check’s expiration date, the
Settlement Administrator will mail the check to the forwarding address;

4.1.3.2. If any of the Settlement Class Members contacts
the Settlement Administrator or Class Counsel to request a replacement check,
the Settlement Administrator will comply with that request by cancelling the

initial check and issuing a replacement check, but the replacement check shall
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expire on the same date as the original check and the replacement check will
state this on its face;

4.1.3.3. For any digital payment that fails or is otherwise
rejected, the Settlement Class Payment for which the payment was intended
will be provided the opportunity to select a new digital payment method or to
receive a physical check; and

4.1.3.4. It is the Parties’ intent to distribute all Cash Awards
for Approved Claims to Settlement Class Members. If, after distributing the
Cash Awards for Approved Claims as set forth in this Section 4, any cash
remains from uncashed checks, the Parties will jointly select a cy pres
recipient, and Plaintiff will move the Court for the Court’s approval to have
such cash from uncashed checks paid to the cy pres recipient. Under no
circumstances shall any cash that was intended to be distributed as a Cash
Award on an Approved Claim revert or otherwise be returned to the
AdaptHealth Parties.

4.2 In addition to the payment of Cash Awards to Claimants, the
AdaptHealth Parties agree and acknowledge that the actions of Plaintiff and
Class Counsel made them aware of the Post-Stop Messages, causing them to
take the steps to correct the cause of the Post-Stop Messages and to ensure
that Post-Stop Messages will not continue, thereby preventing an unknowable

but significant number of additional Post-Stop Messages from being sent.
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5. RETENTION OF SETTLEMENT ADMINISTRATOR AND COSTS

5.1. The parties agree that the Settlement Administrator will be
responsible for all matters relating to the administration of this Settlement, as
set forth herein. Those responsibilities include, but are not limited to, giving
notice to the class, mailing the CAFA notices, obtaining updated addresses for
Settlement Class Members, obtaining email addresses for Settlement Class
Members, setting up and maintaining the Settlement Website and toll-free
telephone number with interactive voice response (“IVR”) technology, fielding
inquiries about the Settlement, processing claims, acting as a liaison between
Settlement Class Members and the Parties regarding claims information,
approving Claims, rejecting any Claim Form where there is evidence of fraud
(as determined by the Claims Administrator under policies and procedures
developed by the Claims Administrator and approved by the Parties), directing
the mailing or electronic distribution of Cash Awards to Settlement Class
Members, and any other tasks reasonably required to effectuate the foregoing.
The Claims Administrator will provide weekly updates on the claims status to
counsel for all Parties.

5.2. All Notice and Administrative Costs will be paid by the
AdaptHealth Parties.

5.3. The Settlement Administrator shall administer the Settlement in

a cost-effective and timely manner. Without limiting any of its other
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obligations as stated herein, the Settlement Administrator shall be responsible
for Mail Notice, Email Notice, Website Notice, the Settlement Website,
administration of Settlement Relief, and providing all other related support,
reporting, and administration as further stated in this Settlement Agreement.

5.4. Both parties will coordinate with the Settlement Administrator to
provide Notice to the Settlement Class, as provided in this Settlement
Agreement.

5.5. W9 Forms. The Settlement Administrator shall complete and
provide to the AdaptHealth Parties any W9 forms necessary for the
AdaptHealth Parties to implement this Settlement.

6. NOTICE TO THE SETTLEMENT CLASS

6.1. Sources of Settlement Class Data. AdaptHealth maintains name,

address, and email address information that is or was previously associated
with Settlement Class Member telephone numbers. AdaptHealth will provide
this information to the Settlement Administrator within five (5) days of any
order granting Preliminary Approval.

6.2. Email Notice. The Settlement Administrator will send Email

Notice of the Settlement to any email addresses provided to it no later than
thirty (30) days after the Court’s Preliminary Approval Order, in a form
substantially similar to Exhibit 3 to this Settlement Agreement or as

ultimately approved by the Court. The Email Notice shall detail how
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Settlement Class Members may make a Claim for Settlement Relief, may opt
out of the Settlement (as described in Section 11), or object to the Settlement
(as described in Section 12). The Email Notice shall also include the Settlement
Class Member’s Unique Identification Number; a link to the Settlement
Website (as described in Section 6.4), at which copies of the Settlement
Agreement, Website Notice, Claim Form, and other relevant case filings may
be downloaded, and where Claims may be submitted; and the Toll-Free
Settlement Hotline (as described in Section 6.5)

6.3. Mail Notice. The Settlement Class Administrators shall mail

Postcard Notice to any physical mailing addresses provided to it (collectively,
“Mailing List”), in a form substantially similar to Exhibit 2 to this Settlement
Agreement or as ultimately approved by the Court. The Postcard Notice will
be mailed no later than thirty (30) days after the Court’s Preliminary Approval
Order. The Settlement Administrator shall check the Mailing List against the
National Change of Address database (“NCOA”) before mailing.

6.3.1 The Postcard Notice shall detail how Settlement Class
Members may make a Claim for Settlement Relief, may opt out of the
Settlement (as described in Section 11), or object to the Settlement (as
described in Section 12). The Postcard Notice shall also include the Settlement
Class Member’s Unique Identification Number; a link to the Settlement

Website (described in Section 6.4) at which copies of the Settlement
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Agreement, Website Notice, Claim Form, and other relevant case filings may
be downloaded, and where Claims may be submitted; and the Toll-Free
Settlement Hotline (as described in Section 6.5)

6.3.2 For any Postcard Notice returned as undeliverable, the
Settlement Administrator shall attempt to obtain an updated or correct
address using TransUnion Reverse Lookup Data or similar and will attempt
one (1) re-mailing of the Postcard Notice to the newly identified address;

6.3.3 For any Email Notices that are returned as undeliverable,
the Settlement Administrator will make two more attempts to deliver the
Email Notice.

6.4. Settlement Website. No later than the deadline to send Email and

Postcard Notice, the Settlement Administrator shall establish a Settlement
Website, which shall contain the Website Notice, in a form substantially
similar to Exhibit 4, copies of the Settlement Agreement, Claim Form, and
other relevant case filings which may be downloaded. The Settlement Website
shall require Settlement Class Members input their Unique Identification
Number. The Settlement Website shall contain instructions and allow
Settlement Class Members to submit a Claim, which will include inputting
their telephone number to determine if, in fact, they are a member of the
Settlement Class. The Settlement Website shall have a URL which identifies

the Settlement Website as www.AdaptHealthTCPASettlement.com.
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6.4.1. The Settlement Website shall remain open and
accessible for not less than thirty (30) Days after the last day to cash any check
mailed to Settlement Class Members.

6.4.2. All costs associated with the Settlement Website will be paid
by the AdaptHealth Parties.

6.5. Toll-Free Settlement Hotline. The Settlement Administrator will

establish and maintain an automated toll-free telephone line with IVR
technology for persons in the Settlement Class to call for information regarding
the Settlement, which will include instructions for how Settlement Class
Members can submit a Claim, consistent with the terms of this Settlement
Agreement. The Parties will mutually approve of scripts used by the

Settlement Administrator in connection with the IVR process.

7. CLAIM FILING, REVIEW, AND APPROVAL PROCESS

7.1. Claim Filing Process. Settlement Class Members shall be

permitted to make a Claim for Settlement Relief in one of two ways:

(a) By completing an online Claim Form available on the
Settlement Website and submitting that Claim Form
online or by mail; or

(b) By mailing the tear-off double sided prepaid postcard
claim form.

7.2. Any Settlement Class Member who does not submit a completed
Claim Form on or before the Claim Deadline shall be deemed to have waived

any claim to Settlement Relief and any such Claim Form will be rejected.
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7.3. Claim Review Process. As soon as practicable, the Settlement

Administrator shall confirm that each Claim Form submitted is in the form
required, that each Claim Form was submitted in a timely fashion, and that
the person submitting the Claim is a member of the Settlement Class. The
Settlement Administrator shall employ reasonable audit procedures and may
request additional information from Claimants as appropriate for verification
purposes. In the event that more than one person submits a valid Claim with
respect to the same telephone number, the Settlement Administrator shall
send a follow-up Notice to each such persons requesting the time period during
which they were a user of the telephone number. For any persons who
providethe time period during which they were a user of the telephone number
to the Settlement Administrator, the Settlement Administrator will compare
that information with the dates of the texts to the number in AdaptHealth’s
records and the date of the Post-Stop text message. The Settlement
Administrator will pay a Cash Award to each person who provides a date range
that would place that person within the Settlement Class definition.

7.4. Notification. Within thirty (30) Days after the Claims Deadline,
the Settlement Administrator shall provide Class Counsel and the
AdaptHealth Parties with a list of all Settlement Class Members who filed a

Claim, whether the Claim was rejected or accepted, and if rejected, the reason
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it was rejected. The Parties will use their best efforts to amicably resolve any
dispute about the processing of any Claim.

7.5. Timing of Distributions. Settlement Relief amounts and Attorneys'

Fees and Costs shall be distributed within the time periods set forth below:

7.5.1. Within thirty (30) Days after the Final Settlement
Date, the Settlement Administrator shall pay to Class Counsel any
Attorneys’ Fees and Costs awarded by the Court;

7.5.2. Within thirty (30) days after the Final Settlement
Date, the Settlement Administrator shall remit the appropriate
Settlement Relief amounts by check or other electronic means as set forth
in paragraph 4.1.2 to Claimants.

7.5.3. Within sixty (60) days after the Final Settlement
Date, the Settlement Administrator shall be paid for any unreimbursed

costs of administration.

8. COVENANTS

The Settling Parties covenant and agree as follows:

8.1. Covenant Not to Sue. Plaintiff and Settlement Class Members

covenant and agree not to file, commence, prosecute, intervene in, or
participate in (as class members or otherwise) any action in any jurisdiction
based on any of the Released Claims against any of the Released Persons. The

foregoing covenant and this Settlement Agreement shall be a complete defense
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to any of the Released Claims against any of the Released Persons. However,
this Settlement Agreement is not intended to and does not prohibit a
Settlement Class Member from responding to inquiries from federal, state or
local agencies and/or law enforcement, even if the inquiries relate to the
Released Claims. Similarly, this Settlement Agreement is not intended to and
does not prohibit a Settlement Class Member from bringing his or her concerns
to federal, state or local agencies and/or law enforcement, even if those
inquiries relate to the Released Claims.

8.2. Cooperation. The Settling Parties agree to cooperate reasonably

and in good faith with the goal of obtaining entry of the Final Approval Order
and the Judgment as quickly as is reasonably practicable and expeditiously
reaching agreement on the matters requiring mutual agreement as set forth
in this Settlement Agreement, including, but not limited to, the expeditious
agreement to the terms of all Class Notice documents and settlement
administration protocols, and the preparation and execution of all other
reasonable documents necessary to achieve Final Approval of the Settlement
by the Court.

9. REPRESENTATIONS AND WARRANTIES

9.1. Plaintiff’s Representations and Warranties.
9.1.1. Plaintiff represents and warrants that he is the sole and

exclusive owner of all his own Released Claims and has not assigned or
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otherwise transferred any interest in any of his Released Claims against any
of the Released Persons, and further covenant that he will not assign or
otherwise transfer any interest in any of his Released Claims.

9.1.2. Plaintiff represents and warrants that he has no surviving
claim or cause of action against any of the Released Persons with respect to
any of the Released Claims.

9.2. The AdaptHealth Parties’ Representations and Warranties.

9.2.1. The AdaptHealth Parties represent and warrants that there
are 32,035 telephone numbers contained in the Settlement Class.

9.2.2. The AdaptHealth Parties represent and warrant that they
have provided Plaintiff with true and accurate information as to the
Settlement Class size and number of text messages.

9.3. The Settling Parties’ Representations and Warranties. The
Settling Parties, and each of them on his, her, or its own behalf only, represent
and warrant that they are voluntarily entering into this Settlement Agreement
as a result of arm’s-length negotiations among their counsel, that in executing
this Settlement Agreement, they are relying solely upon their own judgment,
belief, and knowledge, and the advice and recommendations of their own
independently selected counsel, concerning the nature, extent and duration of
their rights and claims hereunder and regarding all matters that relate in any

way to the subject matter hereof; and that, except as provided herein, they
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have not been influenced to any extent whatsoever in executing this
Settlement Agreement by representations, statements, or omissions
pertaining to any of the foregoing matters by any Party or by any person
representing any Party to this Settlement Agreement. Each of the Settling
Parties assumes the risk of mistake as to facts or law.

10. Releases.

10.1. Released Claims of Settlement Class. Upon Final Approval, each

member of the Settlement Class shall, by operation of the Judgment, be
deemed to have fully, conclusively, irrevocably, forever, and finally released,
relinquished, and discharged the Released Persons in all capacities, including
individual and trustee capacities, from any and all claims, causes of action,
suits, obligations, debts, demands, agreements, promises, liabilities, damages,
losses, controversies, costs, expenses and attorneys’ fees of any nature
whatsoever, whether based on any federal law, state law, common law,
territorial law, foreign law, contract, rule, regulation, any regulatory
promulgation (including, but not limited to, any opinion or declaratory ruling),
common law or equity, whether known or unknown, suspected or unsuspected,
asserted or unasserted, foreseen or unforeseen, actual or contingent, liquidated
or unliquidated, punitive or compensatory, as of the date of Final Approval,
that relate to or arise out of the Post-Stop texts that were sent during the Class

Period, the records of which AdaptHealth maintains. This release includes any
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and all claims for violation of the Telephone Consumer Protection Act, 47
U.S.C. § 227 and the regulations promulgated thereunder, and any and all
claims for violation of any laws of any state, including the Florida Telephone
Solicitation Act, § 501.059 et seq., that regulate, govern, prohibit or restrict the
making, placing, dialing or initiating of texts to persons who asked not to be
called or to be placed on an internal do-not-call list.

10.2. Without in any way limiting their scope, the Released Claims cover
by example and without limitation, any and all claims for attorneys’ fees or
costs incurred by Class Counsel, Plaintiff, or any Settlement Class Members
in connection with or related in any manner to this Settlement, the
administration of this Settlement, and/or the Released Claims, except to the
extent otherwise specified in this Settlement Agreement.

10.3. In connection with the Releases in Section 10.1 and 10.2, and
without expanding their scope in any way, Plaintiff and each Settlement Class
Member shall be deemed, as of the date of Final Approval, to have waived any
and all provisions, rights, benefits conferred by Section 1542 of the California
Civil Code, and any statute, rule and legal doctrine similar, comparable, or
equivalent to California Civil Code Section 1542, which provides that:

A general release does not extend to claims that the creditor or

releasing party does not know or suspect to exist in his or her favor

at the time of executing the release and that, which if known by

him or her, would have materially affected his or her settlement
with the debtor or released party.
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10.4. This Settlement Agreement and the Releases herein do not affect
the rights of Settlement Class Members who timely and properly submit a
Request for Exclusion from the Settlement in accordance with the
requirements in Section 11 of this Settlement Agreement.

10.5. The administration and consummation of the Settlement as
embodied in this Settlement Agreement shall be under the authority of the
Court. The Court shall retain jurisdiction to protect, preserve, and implement
this Settlement Agreement, including, but not limited to, enforcement of the
Releases contained in this Settlement Agreement. The Court shall retain
jurisdiction in order to enter such further orders as may be necessary or
appropriate in administering and implementing the terms and provisions of
this Settlement Agreement.

10.6. Upon entry of the Final Approval Order and the Judgment: (i) this
Settlement Agreement shall retain exclusive jurisdiction to enforce the
Settlement, and shall be the exclusive remedy for any and all Settlement Class
Members, except those who have properly requested exclusion (opted out) in
accordance with the terms and provisions hereof; (ii) the Released Persons
shall not be subject to liability or expense for any of the Released Claims to any
Settlement Class Member(s) except as set forth in this Settlement Agreement;
and (i11) Settlement Class Members who have not opted out shall be

permanently barred from filing, commencing, prosecuting, intervening in, or
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participating in (as class members or otherwise) any action in any jurisdiction
based on any of the Released Claims.

10.7. Nothing in this Settlement Agreement or Release is intended to
abrogate or limit the use, as evidence, of any “stop” request made prior to the
Final Settlement Date, should subsequent text messages be sent to any
Settlement Class Member. For example, in the event a Settlement Class
member receives two or more text messages after the Final Settlement Date,
that Settlement Class Member is not barred from using evidence of a “stop”
request made prior to the Final Settlement Date to indicate the date on which
that Settlement Class Member asked the AdaptHealth Parties to “stop”.

10.8. Nothing in this Settlement Agreement shall preclude any action to
enforce the terms of this Settlement Agreement, including participation in any
of the processes detailed therein. The Releases set forth herein are not
intended to include the release of any rights or duties of the Settling Parties
arising out of this Settlement Agreement, including the express warranties
and covenants contained herein.

10.9. In the event the AdaptHealth Parties discover, after the Notice
Deadline, more than forty (40) additional telephone numbers meeting the
Settlement Class definition, the Parties may agree to enter into an additional
supplemental settlement agreement, on the same terms as set forth herein (as

applicable), to cover those additional telephone numbers. No telephone number
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(or associated person) identified after the Notice Deadline shall be subject to

any Release or obligations contained herein.

11. OPT-OUT RIGHTS.

11.1. A potential Settlement Class Member who wishes to opt out of the
Settlement Class must complete and send to the Settlement Administrator a
Request for Exclusion that is postmarked no later than the Opt Out Deadline.
The Request for Exclusion must: (a) identify the name and address of the
potential Settlement Class Member requesting exclusion; (b) provide the phone
number at which that potential Settlement Class Member was sent a
Qualifying Text by the AdaptHeath Parties, or someone acting on their behalf,
during the Class Period; (c) be personally signed by the potential Settlement
Class Member requesting exclusion; and (d) contain a statement that
reasonably indicates a desire to be excluded from the Settlement.

11.2. Any potential member of the Settlement Class who properly opts
out of the Settlement Class by complying with all the requirements set forth
in the preceding paragraph shall: (a) not be bound by any orders or judgments
relating to the Settlement; (b) not be entitled to relief under, or be affected by,
this Settlement Agreement; (c) not gain any rights by virtue of this Settlement

Agreement; and (d) not be entitled to object to any aspect of the Settlement.
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11.3. The Settlement Administrator shall provide Class Counsel and
Defense Counsel with a list of all timely Requests for Exclusion within seven
(7) Days after the Opt Out Deadline.

11.4. Except for those potential members of the Settlement Class who
timely and properly file a Request for Exclusion in accordance with Section 11,
all other potential members of the Settlement Class will be deemed to be
Settlement Class Members for all purposes under this Settlement Agreement,
and upon Final Approval, will be bound by its terms, regardless of whether

they receive any monetary relief or any other relief.

12. OBJECTIONS.

12.1. Overview. Any potential Settlement Class Member who does not
opt out of the Settlement will be a Settlement Class Member and may object to
the Settlement. To object, the Settlement Class Member must comply with the
procedures and deadlines in this Settlement Agreement.

12.2. Process. Any Settlement Class Member who wishes to object to the
Settlement must do so in writing on or before the Objection Deadline, as
specified in the Class Notice and Preliminary Approval Order. The written
objection must be filed with the Clerk of Court no later than the Objection
Deadline.

12.2.1. The requirements to assert a valid written objection

shall be set forth in the Class Notice and on the Settlement Website, and, to be
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valid, the written objection must include: (a) the name, address, and telephone
number of the Settlement Class Member objecting and, if different, the
telephone number at which the Settlement Class Member was sent a
Qualifying Text by the AdaptHealth Parties during the Settlement Class
Period; (b) if represented by counsel, the name, address, and telephone number
of the Settlement Class Member’s counsel; (c) the basis for the objection; and
(d) a statement of whether the Settlement Class Member objecting intends to
appear at the Final Approval Hearing, either with or without counsel.

12.2.2. Any Settlement Class Member who fails to object to
the Settlement in the manner described in the Class Notice and consistent with
all of the requirements of this Section shall be deemed to have waived any such
objection, shall not be permitted to object to any terms or approval of the
Settlement at the Final Approval Hearing, and shall be foreclosed from seeking
any review of the Settlement or the terms of this Settlement Agreement by
appeal or other means.

12.3. Appearance. Subject to approval of the Court, any Settlement
Class Member who files and serves a written objection in accordance with
Section 12.2 and the Class Notice may appear, in person or by counsel, at the
Final Approval Hearing held by the Court, to show cause why the proposed
Settlement should not be approved as fair, adequate, and reasonable, but only

if the objecting Settlement Class Member: (a) files with the Clerk of the Court
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a notice of intention to appear at the Final Approval Hearing by the Objection
Deadline (“Notice Of Intention To Appear”); and (b) serves the Notice of
Intention to Appear on all counsel designated in the Class Notice by the
Objection Deadline.

12.3.1. The Notice of Intention to Appear must include the
Settlement Class Member’s full name, address, and telephone number, as well
as copies of any papers, exhibits, or other evidence that the objecting
Settlement Class Member will present to the Court in connection with the
Final Approval Hearing.

12.3.2. Any Settlement Class Member who does not file a
Notice of Intention to Appear in accordance with the deadlines and other
specifications set forth in this Settlement Agreement and Class Notice shall

not be entitled to appear at the Final Approval Hearing or raise any objections.

13. SETTLEMENT APPROVAL.

13.1. Plaintiff shall apply to the Court for entry of the proposed
Preliminary Approval Order and setting of a Final Approval Hearing.

13.2. Not later than seven (7) Days before the Final Approval Motion
Deadline, the Settlement Administrator will provide the Parties with a
declaration that the Class Notice has been disseminated in accordance with

the Preliminary Approval Order. The declaration shall identify the number of
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Requests for Exclusion to the Settlement, along with the number of claims

received to date.

14. CERTIFICATION OF SETTLEMENT CLASS FOR
SETTLEMENT PURPOSES.

14.1. The Parties entered this Settlement Agreement solely for the
purposes of fully and finally resolving the Litigation along the lines and terms
set forth herein. Nothing in this Settlement Agreement shall be construed as
an admission by the AdaptHealth Parties or the Released Parties of any
wrongdoing as asserted in the Litigation, or that this Litigation or any similar
case 1s amenable to class certification for purposes of trial, or that any of the
Released Claims are meritorious in any respect.

14.2. The Parties agree, for the sole purpose of effecting a settlement,
and upon the express terms and conditions set out in this Settlement
Agreement, Plaintiff shall seek, and the AdaptHealth Parties will not oppose,
certification of the Settlement Class defined above. Plaintiff, on behalf of
themselves and the Settlement Class, acknowledge and agree that if this
Settlement Agreement is not fully and finally approved by the Court without
material change, the settlement is voidable at the election of either Party and,
if voided, that the AdaptHealth Parties have not waived and has expressly
reserved the right to challenge the certification of the Settlement Class and

the substantive merits of Plaintiff’s claims in the Litigation, and to object to
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and appeal any order entered in any of the cases that comprise the Litigation.
Nothing in this Settlement Agreement may be used in any judicial or
administrative proceeding regarding the propriety of class certification outside
of settlement. The Court’s certification of the Settlement Class is not and shall
not be deemed to be the adjudication of any fact or issue for purpose other than
the accomplishment of the Settlement.

14.3. If this Settlement is not approved by the Court for any reason, or
is modified by the Court (including change to the release provided herein), or
1s otherwise terminated, then the Parties agree to attempt in good faith to
resolve any resolvable issues leading to the lack of approval or modification,
including, if the issue cannot be resolved between the Parties, through an
additional mediation with Rod Max. In the event these good faith efforts fail,
(1) this Settlement Agreement shall have no legal or persuasive effects and
shall immediately become null and void, and the Parties expressly agree to do
whatever is necessary legally and procedurally to return this Litigation to its
pre-settlement status, including filing all necessary joint motions; (2) this
settlement and all aspects of it, including but not limited to, all negotiations,
terms and documents created as a result of negotiations or the proposed
settlement may not be used for any purpose in this or any other legal action
unless the subject of that legal action is the settlement of the Litigation; (3) the

Litigation shall revert to the same procedural and legal status existing prior
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to the Parties entering into this Settlement Agreement; (4) the Settlement
Class shall be automatically decertified, and the Parties shall take whatever
action is appropriate so that the Parties can be restored to their pre-settlement
positions, and (5) all monies paid to the Settlement Administrator that had not
been used at that time shall be returned to the AdaptHealth Parties within
fourteen (14) days.

15. ATTORNEYS’ FEES AND COSTS.

15.1. Class Counsel will petition the Court for an award of Attorneys’
Fees and Costs for all attorney services and expenses related to this Litigation,
including but not limited to, services rendered and to be rendered in connection
with the Settlement Agreement and its implementation. The amount of
Attorneys’ Fees and Costs to be awarded to Class Counsel and payable in
accordance with Sections 4.1.1 and 7.5, unless otherwise agreed, shall be
determined by the Court. Class Counsel agree they will not seek or accept
Attorneys’ Fees exceeding 25 percent of the amount calculated by multiplying
the Cash Award ($160) by the number of Settlement Class Members (currently
understood to be 32,035) (“Fee Calculation”)!, plus their actual costs. The
AdaptHealth Parties reserve the right to object to the petition for Attorneys’

Fees and Costs, or any part thereof. Under no circumstances may Plaintiff, the

! The Fee Calculation for purposes of paragraph 15.2 and the AdaptHealth Parties right to terminate the agreement
shall be the greater of 25% of $160 * 32,035, or 25% of $160 * the actual number of Settlement Class Members.
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Class, or Class Counsel seek or accept Attorneys’ Fees that exceed the Fee
Calculation. The Attorneys’ Fees and Costs shall be awarded in addition to the
amounts paid to the Settlement Class. In other words, the amounts paid to the
Settlement Class will not be reduced by the amount of Attorneys’ Fees and
Costs awarded.

15.2. The cap on Attorneys’ Fees described herein is a material aspect of
this Agreement. In the event Plaintiff, the Settlement Class, or Class Counsel
accept any amount of Attorneys’ Fees (exclusive of costs) that, in total, exceeds
the Fee Calculation, the AdaptHealth Parties shall have the right terminate
this Agreement. If the AdaptHealth Parties elect to exercise its right of
termination, they shall have no obligation to make any further payments
required by this Agreement, and any money held in escrow by the Settlement
Administrator shall be returned to the AdaptHealth Parties with five (5) days.

15.3. The procedure for and the grant or denial or allowance or
disallowance by the Court of the Attorneys’ Fees and Costs are to be considered
by the Court separately from the Court’s consideration of the fairness,
reasonableness, and adequacy of the Settlement, and any order or proceedings
relating to the applications for Attorneys’ Fees and Costs and Service Awards,
or any appeal from any order relating thereto or reversal or modification
thereof, will not operate to terminate or cancel this Settlement Agreement, or

affect or delay the finality of the Final Approval Order or Judgment approving
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this Settlement Agreement and the Settlement, except as provided for in
Section 15.2.

16. TERMINATION AND EFFECT THEREOF.

16.1. This Settlement Agreement shall be terminable by any Party if
any of the conditions of Section 3 are not fully satisfied unless the relevant
conditions are waived in writing signed by authorized representatives of
Plaintiff and the AdaptHealth Parties.

16.2. This Settlement Agreement shall also terminate at the discretion
of Plaintiff or the AdaptHealth Parties if, in the good faith exercise of
discretion: (1) the Court, or any appellate court(s), rejects, modifies, or denies
approval of any portion of this Settlement Agreement or the proposed
Settlement that is material, including without limitation, the terms or relief,
the findings or conclusions of the Court, the provisions relating to Class Notice,
the definition of the Settlement Class, and/or the terms of the Releases; (2) the
Court, or any appellate court(s), does not enter or completely affirm, or alters,
or restricts, or expands, any portion of the Final Approval Order or Judgment,
or any of the Court’s findings of fact or conclusions of law, that is material; or
(3) if all of the conditions required to be met before the Final Settlement Date
do not occur. Prior to terminating the Agreement on any of the aforementioned
grounds, however, the Parties shall first follow the good faith resolution

procedures outlined in section 14.3 to determine if and how any of the
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1dentified issues can be resolved. Disagreements about “materiality” will be
submitted to the Court for a binding determination prior to engaging in the
process described in section 14.3.

16.3. If the Settlement Agreement is terminated as provided herein, the
Settlement shall be null and void from its inception, and the Settling Parties
will be restored to their respective positions in the Litigation as of the day prior
to the date of the Preliminary Approval Order. In such event, the Parties shall
move the Court to vacate any and all orders entered by the Court pursuant to
the provisions of this Settlement Agreement, including any order certifying the
Settlement Class for settlement purposes. Further, in such event, the terms
and provisions of this Settlement Agreement will have no further force and
effect with respect to the Settling Parties and will not be used in the Litigation,
or in any other proceeding for any purpose, shall not be deemed or construed
to be an admission or confession by the Parties of any fact, matter, or
proposition of law, and any judgment or order entered by the Court in
accordance with the terms of this Agreement will be treated as vacated, nunc

pro tunc.

17. MISCELLANEOUS PROVISIONS

17.1. The Settling Parties acknowledge that it 1s their intent to
consummate this Agreement, and they agree to cooperate to the extent

reasonably necessary to effectuate and implement all terms and conditions of
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this Agreement and to exercise their best efforts to accomplish the foregoing
terms and conditions of this Agreement.

17.2. The Settling Parties intend the Settlement to be a final and
complete resolution of all disputes between them with respect to the Litigation.
The Settlement compromises claims that are contested and will not be deemed
an admission by any Settling Party as to the merits of any claim or defense.
The Settling Parties agree that the consideration provided to the Settlement
Class and the other terms of the Settlement were negotiated in good faith and
at arm’s length by the Settling Parties and reflect a Settlement that was
reached voluntarily after consultation with competent legal counsel. The
amounts paid are to compromise the Claimants’ claims for damages and the
amounts paid represent the Claimants’ compensation for such alleged
damages.

17.3. Neither this Agreement nor the Settlement, nor any act performed
or document executed pursuant to or in furtherance of this Agreement or the
Settlement is or may be deemed to be or may be used as an admission or
evidence of the validity of any Released Claims, or of any wrongdoing or
Liability of the AdaptHealth Parties.

17.4. All agreements made and orders entered during the course of the
Litigation relating to the confidentiality of information will survive this

Agreement.
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17.5. All of the Exhibits to this Agreement are material and integral
parts hereof and are fully incorporated herein by this reference.

17.6. This Agreement may be amended or modified only by a written
instrument signed by or on behalf of Plaintiff and the AdaptHealth Parties or
their respective successors-in-interest. Any material changes must be
approved by the Court.

17.7. This Agreement and the Exhibits attached hereto constitute the
entire agreement among the Settling Parties, and no representations,
warranties, or inducements have been made to any Party concerning this
Agreement or its Exhibits other than the representations, warranties, and
covenants covered and memorialized herein. Except as otherwise provided
herein, no Settling Party shall be responsible for paying fees, expenses, or other
costs incurred by any other Settling Party.

17.8. This Agreement will be binding upon, and inure to the benefit of,
the successors and assigns of the Settling Parties.

17.9. No party shall file any materials with the Court in support of the
settlement that are inconsistent with the terms of this Settlement Agreement.

17.10. The Court will retain jurisdiction with respect to
implementation and enforcement of the terms of this Agreement, and all
Settling Parties hereto submit to the jurisdiction of the Court for purposes of
implementing and enforcing the Settlement.
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17.11. None of the Settling Parties, or their respective counsel, will
be deemed the drafter of this Agreement or its Exhibits for purposes of
construing the provisions thereof. The language in all parts of this Agreement
and its Exhibits will be interpreted according to its fair meaning, and will not
be interpreted for or against any Settling Party as the drafter thereof.

17.12. The Settlement shall be governed by the laws of the State of
Florida, except to the extent that the law of the United States governs any
matters set forth herein, in which case such federal law shall govern.

17.13. The following principles of interpretation apply to the
Agreement: (a) the plural of any defined term includes the singular, and the
singular of any defined term includes the plural, as the case may be; (b)
references to a person are also to the person’s successors-in-interest; and (c)
whenever the words “include,” includes,” or ‘including” are used in the
Agreement, they shall not be limiting, but rather shall be deemed to be
followed by the words “without limitation.”

17.14. The Settlement Agreement shall not be subject to collateral
attack by any Settlement Class Member or any recipient of the notices of the
Settlement Class after the Final Approval Order and Judgment are entered.

17.15. The Parties may execute this Settlement Agreement in
counterparts, and execution of counterparts shall have the same force and

effect as if all Parties had signed the same instrument. Electronic copies of the

- 49 -



Case 6:22-cv-01047-RBD-LHP Document 56-1 Filed 04/07/23 Page 51 of 71 PagelD 661

executed Settlement Agreement shall be considered an original and may be
relied upon as such.

17.16. All members of the Settlement Class shall be responsible for
paying any and all federal, state, and local taxes, if any, due on the payments
made to them under this Settlement Agreement. No opinion concerning the tax
consequences of the proposed settlement to members of the Settlement Class
or anyone else is given or will be given by the Parties or the Parties’ counsel.

17.17. This Settlement Agreement shall be binding upon and inure
to the benefit of the Parties to this Settlement Agreement, Class Counsel, and
the members of the Settlement Class, and their respective heirs, predecessors,
successors, and assigns. Nothing herein shall prevent the AdaptHealth Parties
from assigning their rights and obligations.

17.18. All notices (other than the Class Notice) required by the
Agreement shall be made in writing and communicated by email and mail to
the following addresses:

17.19. All notices to Class Counsel shall be sent to Class Counsel,

c/o:
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Jeremy Glapion
Glapion Law Firm
1704 Maxwell Drive
Wall, New Jersey 07719
Counsel for Plaintiff Tyler DeSouza and the Class
17.20. All notices to Defense Counsel shall be sent to Defense
Counsel, c/o:
Joseph Wylie
K&L Gates LLP
70 West Madison Street, Suite 3100
Chicago, Illinois 60602
joseph.wylie@klgates.com
Counsel for the AdaptHealth Parties
17.21. The notice recipients and addresses designated above may
be changed by written agreement of Plaintiff and the AdaptHealth Parties.
17.22. Upon request, the Parties agree to promptly provide each
other with copies of objections, Requests for Exclusion, or other similar
documents received from Settlement Class Members in response to the Class
Notice.

IN WITNESS WHEREOF, the Settling Parties have executed and

caused this Settlement on the dates set forth below.
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On Behalf of Defendant AeroCare Holdinggs LLC:
Dated: April 6, 2023 By: ‘ L

Name: Christopher Joyce

. Vice President
Title:

On Behalf of Defendant AdaptHealth Corp.
Dated: Aprll 6, 2023 By ‘ L
Name: Christopher J. Joyce

Title: General Counsel

On Behalf of Plaintiff and the Settlement Class:

Dated: By:

Name:
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On Behalf of Defendant AeroCare Holdings LLC:

Dated: By:

Name:

Title:

On Behalf of Defendant AdaptHealth Corp.

Dated: By:

Name:

Title:

On Behalf of Plaintiff and the Settlement Class:

DB.T--E!'EE: JEIII.IJI- 6, 2023 B"F'. '.|er.-:.ﬁ::: Apr €, 2023 19:05 EDT]

s

Name: Tyler DeSouza
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Approved as to form and content:

For Plaintiff Tyler DeSouza and the

Class:
GLAPION LAW FIRM

By: s/ Jeremy M. Glapion
Jeremy M. Glapion
1704 Maxwell Drive
Wall, New Jersey 07719
Jmg@glapionlaw.com
P.. 732-455-9737
F.. 732-965-8006

Bradford R. Sohn

Brad Sohn Law

2990 Ponce DeLeon Boulevard
Suite 300

Coral Gables, Florida 33134
P.: 786-708-9750

F.: 305-397-0650

For AeroCare Holdings LLC:

K&L Gates LLP

By:

-53 -

Joseph Wylie

K&L Gates LLP

70 West Madison Street, Suite
3100

Chicago, Illinois 60602

P: 312.372.1121
joseph.wylie@klgates.com
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DeSouza v. AeroCare Holdings, LLC
Settlement Administrator

P.O. Box XXX

City, ST 00000-0000

XXX
DeSouza v. AeroCare Holdings, LLC; AdaptHealth Corp.
United States District Court for the Middle District of Florida
Case No. 22-cv-1047
Must be Postmarked No Later Than

Month 00, 2023

Claim Form
CLAIMANT INFORMATION
First Name M.I. Last Name
Primary Address

Primary Address Continued

City State  Zip Code

(This Claim Form should be used only if a claim is being mailed in and not being filed online at
www.[website].com.)

APPLICABLE TELEPHONE NUMBER

Telephone Number(s) at which you received text messages from the AdaptHealth Parties:

(Your telephone number(s) must be listed in our records as having received a text message from the AdaptHealth
Parties and included in the Settlement. If you are not certain which of your telephone numbers may have received a
text message, you may submit each of them separately.)

CERTIFICATION

By submitting this Claim Form, I certify that, by submitting this Claim Form, I received more than one text message
from the AdaptHealth Parties inviting me to order CPAP supplies, after I had replied “stop” or its equivalent to one
of the AdaptHealth Parties’ text messages.

Signature Dated

Print Name

Please submit your completed Claim Form, postmarked no later than Month 00, 2023, to:
DeSouza v. AeroCare Holdings, LLC Settlement Administrator, P.O. Box XXX, City, ST 00000-0000


http://www.%5Bwebsite%5D.com/
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LecaL Nomice DeSouza v. AeroCare Holdings, LLC First-Class
. Settlement Administrator Mail

If you received a text P.0. Box XXX US Postage
City, ST 00000-0000 Paid

message from Permit #

AeroCare inviting you
to order CPAP supplies, | Barcode»

you may qualify for a Postal Service: Please do not mark barcode
$160 payment from Claim#: XXX-12345678901-1
a CIass action «Firstl» «Lastl»
settlement. «co»
«Addrly «Addr2y»
«City», «St» «Zip»
1-000-000-0000 (i
www.[website].com

XXX
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“AdaptHealth Parties” or “Defendants”) claiming the AdaptHealth Parties initiated telemarketing text messages to
persons who previously sent the AdaptHealth Parties a message saying “stop” or its equivalent, in violation of federal
and state laws.

Who’s included? The Settlement includes: since November 23, 2018, all persons to whose telephone number the
AdaptHealth Parties initiated, or had initiated on their behalf, more than one text message in a 12-month period for
the purpose of inviting the recipient to order CPAP supplies, after the recipient had replied “stop” or its equivalent to
one of the AdaptHealth Parties’ text messages (“Settlement Class Members”).

What does the Settlement provide? If the proposed Settlement is approved and becomes final, the AdaptHealth Parties
will pay $160 to each Settlement Class Member who submits a valid Claim Form.

How do I get a payment? You must submit a valid Claim Form by Month XX, 2023. Use the attached Claim Form or
submit your claim online at www.[website].com.

What are my other options? If you do nothing, your rights will be affected and you won’t get a payment. If you
don’t want to be legally bound by the Settlement, you must exclude yourself from it by Month XX, 2023. Unless you
exclude yourself, you won’t be able to sue or continue to sue Defendants or the Released Persons for any claim made
in this lawsuit or released by the Class Action Settlement Agreement and Release. If you stay in the Settlement (i.e.,
don’t exclude yourself), you may object to it and ask for permission for you or your lawyer to appear and speak at the
hearing—at your own cost—but you don’t have to. Objections are due by Month XX, 2023.

The Court’s Fairness Hearing. The Court will hold a Final Approval Hearing in this case (Tyler DeSouza v.
AeroCare Holdings, LLC; AdaptHealth Corp., Case No. 22-cv-1047) on Month XX, 2023 to consider whether to
approve: the Settlement; a request for attorneys’ fees not to exceed 25% of the amount calculated by multiplying $160
by the number of Settlement Class Members (currently understood to be 32,000), and costs.

Want more information? Call 1- - - ; visit www.[website].com; or write to DeSouza v. AeroCare
Holdings, LLC, Attn: Settlement Administrator, P.O. Box XXX, City, ST 00000-0000.
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United States District Court for the Middle District of Florida, Case No. 22-cv-1047

CLAIM FORM

You must submit a completed Claim Form on or before Month 00, 2023 to receive a payment from the Settlement.
Mail this postcard, postmarked on or before Month 00, 2023, or submit a Claim Form online at www.[website].com.

Claim#: XXX-12345678901-1
CLAIMANT INFORMATION (Complete this section only if submitting a Change of Address request)

First Name Last Name

Address

City ST Zip Code
CERTIFICATION

Telephone Number at which you received text messages from the AdaptHealth Parties: (__ ) -

O  Icertify that, by submitting this Claim Form, I received more than one text message from the AdaptHealth Parties
inviting me to order CPAP supplies, after I had replied “stop” or its equivalent to one of the AdaptHealth Parties’ text
messages.

O Iagree that, by submitting this Claim Form, the information in this Claim Form is true and correct to the best of my
knowledge.

Your Signature Dated
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First-Class Mail
US Postage
Paid
Permit #

DeSouza v. AeroCare Holdings, LLC
Attn: Settlement Administrator
P.0. Box XXX

City, ST 00000-0000

XXX
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To:
From:
Subject:

Claim#: XXX-12345678901-1

If you received a text message from or on behalf of AeroCare inviting you to
order CPAP supplies, you may qualify for a $160 payment from a class action
settlement.

A proposed settlement has been reached with AeroCare Holdings LLC and AdaptHealth Corp.
(together the “AdaptHealth Parties” or “Defendant”) claiming the AdaptHealth Parties initiated
telemarketing text messages to persons who previously sent the AdaptHealth Parties a message
saying “stop” or its equivalent to one of the AdaptHealth Parties’ text messages, in violation of
federal and state laws.

Who’s included? Included in the Settlement are: since November 23, 2018, all persons to whose
telephone number the AdaptHealth Parties initiated, or had initiated on their behalf, more than one
text message in a 12-month period for the purpose of inviting the recipient to order CPAP supplies,
after the recipient had replied “stop” or its equivalent to one of the AdaptHealth Parties’ text
messages (“Settlement Class Members™).

What does the Settlement provide? If the proposed Settlement is approved and becomes final,
the AdaptHealth Parties will pay $160 to each Settlement Class Member who submits a valid
Claim Form.

How do I get a payment? You must submit a valid Claim Form by Month XX, 2023. Claim
Forms may be submitted online or printed from www.[website].com.

Your other options. If you do nothing, your rights will be affected and you won’t get a payment.
If you don’t want to be legally bound by the Settlement, you must exclude yourself from it by
Month XX, 2023. Unless you exclude yourself, you won’t be able to sue or continue to sue
Defendant or the Released Persons for any claim made in this lawsuit or released by the Class
Action Settlement Agreement and Release. If you stay in the Settlement (i.e., don’t exclude
yourself), you may object to it and ask for permission for you or your lawyer to appear and speak
at the hearing—at your own cost—but you don’t have to. Objections are due by Month XX, 2023.

The Court’s Fairness Hearing. The Court will hold a Final Approval Hearing in this case (7yler
DeSouza v. AeroCare Holdings, LLC,; AdaptHealth Corp., Case No. 22-cv-1047) on Month XX,
2023 to consider whether to approve: the Settlement; a request for attorneys’ fees not to exceed
25% of the amount calculated by multiplying $160 by the number of Settlement Class Members
(currently understood to be 32,000), and costs.

Want more information? Visit www.[website].com; call 1- - - ; or write to DeSouza
v. AeroCare Holdings, LLC, Attn: Settlement Administrator, P.O. Box XXX, City, ST 00000-
0000.
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UNITED STATES DISTRICT COURT MIDDLE DISTRICT OF FLORIDA

If you received a text message from or on behalf of AeroCare inviting you to
order CPAP supplies, you may qualify for a $160 payment from a class action
settlement.

A federal court authorized this Notice. This is not a solicitation from a lawyer.

e A proposed settlement has been reached with AeroCare Holdings LLC and AdaptHealth Corp. (together the
“AdaptHealth Parties” or “Defendants”) claiming the AdaptHealth Parties initiated telemarketing text
messages to persons who previously sent AeroCare a message saying “stop or its equivalent to one of the
AdaptHealth Parties’ text messages, in violation of the Telephone Consumer Protection Act (“TCPA”),
Florida Telephone Solicitation Act (“FTSA”), and other federal and state laws.

e You may qualify for a $160.00 payment if you received more than one text message from the AdaptHealth
Parties inviting you to order CPAP supplies after you had sent the AdaptHealth Parties a message saying
“stop” or its equivalent (“Post-Stop Messages”) from November 23, 2018 through the date notice is provided
to the Settlement Class (the “Class Period”).

e The Settlement, if it is finally approved, will provide benefits to those who qualify. You will need to submit
a valid Claim Form to receive benefits from the Settlement.

e Your legal rights are affected whether you act, or don’t act. Read this Notice carefully.

YOUR LEGAL RIGHTS AND OPTIONS IN THIS SETTLEMENT
SUBMIT A CLAIM FORM BY | Submita Claim Form online or by mail. Receive a $160.00 payment for

MONTH XX, 2023 submitting an Approved Claim.

This is the only option that allows you to sue, continue to sue, or be part
EXCLUDE YOURSELF BY of another lawsuit against the AdaptHealth Parties related to the legal
MONTH XX, 2023 claims this Settlement resolves. If you exclude yourself, you will no

longer be eligible to receive a payment from this Settlement.
OBJECT BY MONTH XX, 2023 | Write to the Court about why you do not like the Settlement.

You may ask to appear and speak to the Court about the fairness of the

GO TO A HEARING Settlement.

Get no benefits. Give up any rights you might have to sue the
DO NOTHING AdaptHealth Parties about the legal claims made in this case and
resolved by the Settlement.

e These rights and options—and the deadlines to exercise them—are explained in this Notice. The deadlines
may be moved, canceled, or modified. Check the Settlement Website at www.[website].com regularly for
updates.

e The Court in charge of this case still has to decide whether to approve the Settlement. Payments will be made
only if the Court approves the Settlement and after any appeals are resolved. Please be patient.

QUESTIONS? CALL TOLL-FREE 1-XXX-XXX-XXXX OR VISIT WWW.[WEBSITE].COM
-1-
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BASIC INFORMATION
\ 1. Why is there a notice? \

The Court authorized this Notice because you have a right to know about the proposed Settlement of this class
action lawsuit, and about your options, before the Court decides whether to approve the Settlement.

Judge Roy Dalton, Jr. of the United States District Court for the Middle District of Florida is overseeing this case.
The case is titled Tyler DeSouza v. AeroCare Holdings, LLC; AdaptHealth Corp. Case No. 22-cv-1047 (the
“Action”). This Notice explains the lawsuit, the Settlement, and your legal rights. The person who filed this
lawsuit is called the Plaintiff and the companies he sued, AeroCare Holdings LLC and AdaptHealth Corp., are
called the Defendants or the AdaptHealth Parties.

\ 2. What is this lawsuit about? |

The lawsuit claims the AdaptHealth Parties initiated telemarketing text messages to persons who previously sent
AeroCare a message saying “stop or its equivalent to one of the AdaptHealth Parties’ text messages, in violation
of the TCPA, FTSA, and other federal and state laws. The AdaptHealth Parties deny all allegations made in the
lawsuit.

More information about the lawsuit can be found in the Fourth Amended Complaint, available at
www.[website].com.

\ 3. Why is there a class action? \

In a class action, one or more people called “Named Plaintiffs” or “Class Representatives” (in this case, Tyler
DeSouza) sue on behalf of themselves and other people who have similar claims. Together, all the people with
similar claims (except those who exclude themselves) are members of a “Settlement Class.”

\ 4. Why is there a settlement? \

The Court did not decide in favor of the Plaintiff or the Defendant. Instead, both sides agreed to a settlement. The
Settlement allows the Plaintiff and Defendants to avoid the risks and costs of litigation and the uncertainty of trial
and appeals. The Class Representative and his attorneys believe this Settlement is in the best interests of the
Settlement Class.

WHO IS INCLUDED IN THE SETTLEMENT?

\ 5. How do I know if I am included in the Settlement? \

The Settlement includes, since November 23, 2018, all persons to whose telephone number the AdaptHealth
Parties initiated, or had initiated on their behalf, more than one text message in a 12-month period for the purpose
of inviting the recipient to order CPAP supplies, after the recipient had replied “stop” or its equivalent to one of
the AdaptHealth Parties’ text messages (“Settlement Class Members™).

‘ 6. Are there exceptions to being included? \

Yes, excluded from the Class are the AdaptHealth Parties and any entities in which they have a controlling
interest; the AdaptHealth Parties’ agents and employees; any Judge and Magistrate Judge to whom this action is
assigned and any member of their staffs and immediate families; and any claims for personal injury, wrongful
death, and/or emotional distress.

THE SETTLEMENT BENEFITS—WHAT YOU GET IF YOU QUALIFY
\ 7. What does the Settlement provide? |

If the proposed Settlement is approved and becomes final, the AdaptHealth Parties will pay $160.00 to each
Settlement Class Member who submits a valid claim.

\ 8. What can I get from the Settlement? \
QUESTIONS? CALL TOLL-FREE 1-XXX-XXX-XXXX OR VISIT WWW.[WEBSITE].COM
2-
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Settlement Class Members who submit an Approved Claim will receive a Cash Award payment of $160.00.

\ 9. What am I giving up to receive a payment or stay in the Settlement Class? \

Unless you exclude yourself, you are choosing to stay in the Settlement Class. If the Settlement is approved and
becomes final, all of the Court’s orders will apply to you and legally bind you. You won’t be able to sue, continue
to sue, or be part of any other lawsuit against the AdaptHealth Parties and the Released Persons. The rights you
are giving up are called Released Claims.

\ 10. What are the Released Claims? \

Generally, if and when the Settlement becomes final, each member of the Settlement Class shall, by operation of
the Judgment, be deemed to have fully, conclusively, irrevocably, forever, and finally released, relinquished, and
discharged the Released Persons (AdaptHealth Parties and each of their respective divisions, parents (including
AdaptHelath Corp.), subsidiaries, affiliates, predecessors, investors, and parent companies, any direct or indirect
subsidiary of the AdaptHealth Parties and their insurers and each of their respective divisions, parents,
subsidiaries, predecessors, investors, parent companies, and all of the past or present officers, directors,
employees, agents, brokers, distributors, contractors, representatives, owners, and attorneys of all such entities)
in all capacities, including individual and trustee capacities, from any and all claims, causes of action, suits,
obligations, debts, demands, agreements, promises, liabilities, damages, losses, controversies, costs, expenses and
attorneys’ fees of any nature whatsoever, whether based on any federal law, state law, common law, territorial
law, foreign law, contract, rule, regulation, any regulatory promulgation (including, but not limited to, any opinion
or declaratory ruling), common law or equity, whether known or unknown, suspected or unsuspected, asserted or
unasserted, foreseen or unforeseen, actual or contingent, liquidated or unliquidated, punitive or compensatory, as
of the date of Final Approval, that relate to or arise out of the Post-Stop texts that were sent during the Class
Period, the records of which AdaptHealth maintains. This release includes any and all claims for violation of the
Telephone Consumer Protection Act, 47 U.S.C. § 227 and the regulations promulgated thereunder, and any and
all claims for violation of any laws of any state, including the Florida Telephone Solicitation Act, § 501.059 et
seq., that regulate, govern, prohibit or restrict the making, placing, dialing or initiating of texts to persons who
asked not to be called or to be placed on an internal do-not-call list.

Complete details regarding the Released Claims can be found in the Class Action Settlement Agreement and
Release, available at www.[website].com.

HOW TO GET A PAYMENT
\ 11. How do I get a payment from the Settlement? \

To receive a payment, you must submit a valid Claim Form. If you received a Notice in the mail, simply tear-off
the double-sided prepaid postcard Claim Form, complete it, and place it in the mail. Claim Forms may also be
submitted online at www.[website].com or printed from the website and mailed to the address on the form. Claim
Forms must be submitted online or postmarked by Month 00, 2023.

\ 12. When will I receive my payment? \

The Court will hold a Fairness Hearing on [Month _, 2023] to decide whether to grant final approval to the
Settlement. If the Court approves the Settlement, there may be appeals. It is always uncertain whether appeals
will be filed and, if so, how long it will take to resolve them. Payments will be distributed to Settlement Class
Members who submit valid Claim Forms if and when the Court grants final approval to the Settlement and after
any appeals are resolved. Please be patient.

THE LAWYERS REPRESENTING YOU
\ 13. Do I have a lawyer in this case? |
Yes, Jeremy Glapion of Glapion Law Firm and Bradford R. Sohn of Brad Sohn Law Firm PLLC have been

QUESTIONS? CALL TOLL-FREE 1-XXX-XXX-XXXX OR VISIT WWW.[WEBSITE].COM
3-
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appointed as “Class Counsel” to represent you and other Settlement Class Members. You will not be personally
charged for these lawyers. If you want to be represented by your own lawyer, you may hire one at your own
expense.

\ 14. How will the lawyers be paid? \

Class Counsel will ask the Court for attorneys’ fees and expenses of not more than 25% of the amount calculated
by multiplying the Cash Award ($160) by the number of Settlement Class Members (currently understood to be
32,025), plus their actual costs. If approved, these amounts, as well as the costs of notice and administration, will
be paid separately by the AdaptHealth Parties and not reduce the amount of money available to Settlement Class
Members.

EXCLUDING YOURSELF FROM THE SETTLEMENT

If you want to keep the right to sue the Defendants or the Released Parties about the legal claims resolved by this
Settlement, and you do not want to receive a Settlement payment, you must take steps to get out of the Settlement.
This is called excluding yourself or opting out of the Settlement.

\ 15. How do I exclude myself from the Settlement? \

To exclude yourself from the Settlement, you must mail a letter to the Settlement Administrator that includes the
following information:

e Your name and address;

e The phone number at which you were sent a Qualifying Text by the AdaptHealth Parties, or someone
acting on their behalf, during the Class Period;

e The name of the case (7Tyler DeSouza v. AeroCare Holdings, LLC; AdaptHealth Corp., Case No. 22-cv-
1047);

e A statement indicating (a) you want to be excluded from this Settlement, and by excluding yourself, you
understand that you will not receive any money from this Settlement; or (b) “I request to be excluded from
the Settlement in the DeSouza action and understand that, by doing so, I will not be entitled to receive any
of the benefits from the Settlement.”; and

e Your signature.

You must mail your exclusion request, postmarked no later than Month __, 2023, to:

DeSouza v. AeroCare Holdings, LLC
Attn: Settlement Administrator
P.O. Box XXX
City, ST 00000-0000

‘ 16. IfI ask to be excluded from the Settlement, can I still get a payment?

No, you will not receive a payment from the Settlement if you exclude yourself.

OBJECTING TO THE SETTLEMENT
| 17. How do I tell the Court if I do not like the Settlement? |

If you do not submit a timely and proper request for exclusion and you wish to object to the fairness,
reasonableness, or adequacy of the Settlement, you must timely file a written objection with the Court and send
a copy of that written objection by mail to Class Counsel and Defense Counsel at the addresses provided below.

To be valid, your objection must include:

¢ Your name, address, and telephone number and, if different, the telephone number at which you were sent
a Qualifying Text by the AdaptHealth Parties during the Settlement Class Period;
e The reasons for your objection and any evidence supporting those reasons;

QUESTIONS? CALL TOLL-FREE 1-XXX-XXX-XXXX OR VISIT WWW.[WEBSITE].COM
-4-
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e Copies of any other documents you wish to submit in support of your position;

e The name, address, email address, and telephone number of your lawyer, if you have one;

e A statement regarding whether you and/or your lawyer intend to appear at the Final Approval Hearing;
and

e Your signature.

Your objection, along with any supporting material you wish to submit, must be received by the Court with a
copy sent to Class Counsel and Defense Counsel postmarked no later than Month 00, 2023 at the following
addresses:

Clerk of the Court Class Counsel Defense Counsel

Clerk of the Court Jeremy Glapion Joseph Wylie

George C. Young Federal Annex | Glapion Law Firm K&L Gates LLP
Courthouse 1704 Maxwell Drive 70 West Madison Street

401 West Central Boulevard Wall, NJ 07719 Suite 3100

Orlando, FL 32801 Chicago, IL 60602

\ 18. What is the difference between objecting and asking to be excluded? \

Objecting is simply telling the Court that you don’t like something about the Settlement. You can object only if
you remain a member of the Settlement Class (that is, do not exclude yourself). Excluding yourself is telling the
Court that you don’t want to be part of the Settlement. If you exclude yourself, you cannot object because the
Settlement no longer affects you.

THE COURT’S FINAL APPROVAL HEARING
‘ 19. When and where will the Court decide whether to approve the Settlement? \

The Court will hold a Final Approval Hearing on Month _ , 2023 at _ :  .m. at the George C. Young Federal
Annex Courthouse, 401 West Central Boulevard, Orlando, Florida 32801.

At this hearing, the Court will determine whether the Settlement is fair, reasonable, and adequate and whether to
approve Class Counsel’s request for attorneys’ fees and litigation expenses. If there are objections, the Court will
consider them. Judge Dalton will listen to people who have asked to speak at the hearing.

| 20. Do I have to come to the hearing? |

No. Class Counsel will answer any questions that the Court may have, but you may come at your own expense.
If you send an objection, you don’t have to come to Court to talk about it. As long as you delivered and mailed
your written objection on time to the proper addresses, the Court will consider it. You may also pay your own
lawyer to attend, but it’s not necessary.

\ 21. May I speak at the hearing? |

Yes. You may ask the Court for permission to speak at the Fairness Hearing by including a statement in your
objection indicating that you intend to appear at the Final Approval Hearing (see Question 17). You cannot speak
at the hearing if you exclude yourself from the Settlement Class.

IF YOU DO NOTHING
\ 22. What happens if I do nothing at all? \

If you do nothing, you will not receive a payment from the settlement and you won’t be able to start a lawsuit,
continue with a lawsuit, or be part of any other lawsuit against the Defendants or the Released Parties about the
Released Claims.

QUESTIONS? CALL TOLL-FREE 1-XXX-XXX-XXXX OR VISIT WWW.[WEBSITE].COM
-5-
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GETTING MORE INFORMATION

‘ 23. How do I get more information? ‘

This Notice summarizes the proposed Settlement. More details are in the Class Action Settlement Agreement and
Release. The Class Action Settlement Agreement and Release and other related documents are available at

www.[website].com. If you have additional questions, you may call the Settlement Administrator at 1-xxx-Xxx-
XXXX, Or write to:

DeSouza v. AeroCare Holdings, LLC
Attn: Settlement Administrator
P.O. Box XXX
City, ST 00000-0000

PLEASE DO NOT CONTACT THE COURT, CLERK OF THE COURT OR DEFENDANT
CONCERNING THIS CASE.

QUESTIONS? CALL TOLL-FREE 1-XXX-XXX-XXXX OR VISIT WWW.[WEBSITE].COM
-6-
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

TYLER DESOUZA, on behalf of Civil Case No.: 22-cv-1047
himself and all others similarly situated,

Plaintiff,
V.

AEROCARE HOLDINGS LLC;
ADAPTHEALTH CORP.,

Defendants.

Declaration of Jeremy M. Glapion In Support of Plaintiffs’ Unopposed Motion
for Preliminary Approval of Class Action Settlement and Certification of
Settlement Class
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I, Jeremy M. Glapion, declare as follows:

1. I am the founder of Glapion Law Firm and a member in good standing
of the State Bars of New Jersey and New York. I make this declaration based on my
own personal knowledge. If called upon to testify, I could and would testify
competently to the truth of the matters stated herein.

2. Glapion Law Firm is a plaintiff-side consumer protection firm with a
focus on cases alleging violations of the Telephone Consumer Protection Act, Fair
Debt Collection Practices Act, and consumer fraud.

3. Since May 2015, I have recovered over $1 million for clients in dozens,
if not hundreds, of individual TCPA cases.

4, In addition, I have been appointed lead counsel in four separate TCPA
class actions:

a. Willis et al. v. [HeartMedia, Inc., Case No. 16-CV-02455 (Cook County,
Feb. 19, 2016) (co-lead counsel in successfully administered, $8.5m
non-reversionary TCPA class settlement);

b. Allard et al. v. SCI Direct, Inc., Case No. 16-cv-01033 (M.D. Tenn.
2016) (sole lead counsel in successfully administered, $15 million non-
reversionary TCPA class settlement);

c. Griffithv. ContextMedia, Inc., Case No. 16-cv-2900 (N.D. Illinois 2018)
(co-lead counsel in successfully administered, $2.9 million, non-

reversionary TCPA class settlement);
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d. Walker v. Highmark BCBS Health Options, Inc., 2020 U.S. Dist. LEXIS
225998 (W.D. Pa. Dec. 13, 2022) (sole lead counsel in preliminarily
approved $1.85m TCPA class action settlement, which is currently
being administered).

5. I am currently litigating two other TCPA (or state law equivalent)
putative class actions: Verma v. Walden University, 22-cv-776 (M.D. Fla.); and Katz v.
CHW Group, Inc., Case No. 22-cv-5198 (W.D. Ark.).

6. I have also been an invited panelist on a TCPA panel at the PCI
Northeast General Counsel Conference.

7. Prior to founding Glapion Law Firm, I was an attorney at the law firm
of Lieff Cabraser Heimann & Bernstein, LLP (“LCHB”) in New York (2013-2015), a
law clerk to The Honorable Freda L. Wolfson (D.N.J.) (2013), and an associate at
Gibson Dunn & Crutcher (2012-2013).

8. While at LCHB, I was the primary associate on several high-profile
consumer protection matters, including TCPA class cases such as Henrichs v. Wells
Fargo Bank, N.A., Case No. 13-CV-05434 (N.D. Cal.); Ossola v. American Express Co.,
Case No. 13-cv-04836 (N.D. Ill.); and Balschmiter v. TD Auto Finance, LLC, Case No.
13-cv-01186 (E.D. Wisc.).

9. My experience in the matters listed above, as well as my knowledge of
the TCPA gained through my handling numerous TCPA actions (both class and

individual), has allowed me to develop the skills to successfully and capably manage
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the legal, factual, and procedural issues that accompany TCPA class actions, and to
evaluate the merits of this case and the submitted settlement.

Executed on this 7th day of April, 2023, at Manasquan, New Jersey.

/s/ Jeremy M. Glapion
Jeremy M. Glapion
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UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF FLORIDA

ORLANDO DIVISION
TYLER DESOUZA,
Plaintiff,
V. Case No: 6:22-cv-1047-RBD-LHP
ADAPTHEALTH CORP.,
Defendant

/

DECLARATION OF BRADFORD R. SOHN

Bradford Rothwell Sohn declares as follows pursuant to 28 U.S.C. § 1746:
I. I am over the age of 18 years old and licensed to practice law in Florida.

2. I currently do so through my firm The Brad Sohn Law Firm, PLLC d/b/a Brad Sohn

Law.

3. I am a graduate cum laude of Harvard University and the University of Miami
School of Law.

4. My firm concentrates on the practice areas of complex litigation, class action, and

individual catastrophic injury and wrongful death matters.

5. Most notably, I have served in multiple court-appointed capacities in the NFL
Concussion Class Action, where I presently serve as Co-Lead Counsel in the Riddell Litigation in
that MDL, before the Honorable Anita B. Brody. In re National Football League Players’
Concussion Injury Litigation, 2:12-md-2323-AB, E.D. Pa.

6. I have also recently served as class counsel in In re Champlain Towers South

Condominium Collapse Litigation, the “Surfside Condo Collapse Class Action”, before the
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Honorable Michael Hanzman. It was in this case that Judge Hanzman referred to me as part of the
Miami legal “hall of fame”, part of the “Mount Rushmore” of the Plaintiffs’ bar, noted that “I
didn’t throw darts on a wall. I picked the lawyers who I knew or hoped would get the job done
[including] Mr. Sohn”, and further noted “You’ve got legendary lawyers ... These are best there
are, and they call came here to work for you. Mr. Sohn — I mean, I can’t just name them all but
everyone on this steering committee is on the top of their game.”

7. I have also played important roles in the Florida federal Engle Progeny Litigation
(In re Engle Cases, 3:09-cv-10000-WGY, M.D. Fla.).

8. I have prosecuted several previous individual and putative class action TCPA
actions with Glapion Law.

9. Prior to starting my firm in 2014, I also focused in these same areas of practice for
nationally regarded Plaintiff’s-side complex-litigation focused firms.

10. My aggregate class and individual victim recoveries exceed $2,000,000,000.

I declare under penalty of perjury that the foregoing is true and correct.

Executed: April 6, 2023: WZ L_

Miami, Florida Bradford R. Sohn
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA

ORLANDO DIVISION

TYLER DESOUZA, on behalf of Civil Case No.: 22-cv-1047
himself and all others similarly
situated,

Plaintiff, Declaration of Christie K. Reed

V. Regarding Settlement

Notice Program

AEROCARE HOLDINGS LLC,

Defendant.

I, Christie K. Reed, declare as follows:

1. My name is Christie K. Reed. I have personal knowledge of the
matters set forth herein.

2. I am a Vice President of Legal Notification Services at KCC Class
Action Services, LLC (“KCC”), a firm that specializes in comprehensive class
action services, including legal notification, email and postal mailing campaign
implementation, website design, call center support, class member data
management, claims processing, check and voucher disbursements, tax
reporting, settlement fund escrow and reporting, and other related services
critical to the effective administration of class action settlements. With more
than 30 years of industry experience, KCC has developed efficient, secure and
cost-effective methods to properly handle the voluminous data and mailings

associated with the noticing, claims processing and disbursement

-1-
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requirements of these matters to ensure the orderly and fair treatment of class
members and all parties in interest. KCC has been retained to administer more
than 7,000 class actions and distributed settlement payments totaling well
over a trillion in assets.

3. The purpose of this declaration is to describe KCC’s experience, as
well as the notice program (“Notice Plan”) proposed here for the settlement in
DeSouza v. Aerocare Holdings LLC; AdaptHealth Corp., Case No. 22-cv-1047.

KCC BACKGROUND AND EXPERIENCE

4. KCC has administered class action administrations for such
defendants as HP-Compaq, LensCrafters, United Parcel Service, Ford,
Mitsubishi, Nissan, Whirlpool, ATI Video Cards, and Twentieth Century Fox.

5. Further, KCC has administered notice plans in a wide range of
Telephone Consumer Protection Act (“IT'CPA”) class actions, including Abante
Rooter and Plumbing v. Alarm.com, Inc., No. 15-cv-06314 (N.D. Cal.); Abante
Rooter and Plumbing v. Oh Insurance Agency, No. 1:15-cv-09025 (N.D. I1l.);
Abdeljalil v. GE Capital Retail Bank, No. 12-cv-02078 (S.D. Cal.); Adams v.
AllianceOne Receivables Management, Inc., No. 08-cv-00248 (S.D. Cal.); Allard
v. SCI Direct, Inc. d/b/a Neptune Society, No. 17-cv-04692 (N.D. Ill.); Allen v.
JPMorgan Chase Bank, No. 13-cv-08285 (N.D. Ill.); Bayat v. Bank of the West,
No. 13-cv-2376 (N.D. Cal.); Birchmeier v. Caribbean Cruise Line, Inc., No. 12-
cv-04069 (N.D. Ill.); Biringer v. First Family Insurance, Inc., No. 14-cv-566

-2
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(N.D. Fla.); Boise v. ACE American Insurance Co., No. 15-cv-21264, (S.D. Fla.);
Bonoan v. Adobe, Inc., No. 3:19-cv-01068-RS (N.D. Cal.); Charvat v. AEP
FEnergy, No. 14-cv-3121 (N.D. I1l.); Coffman v. Glide Talk, Ltd., No. 13-cv-05190
(N.D. I1l.); Connor v. JPMorgan, No. 10-cv-01284 (S.D. Cal.); Couser v.
Comenity Bank, No. 12-cv-02484 (N.D. Cal.); Couser v. Dish One Satellite,
LLC, No. 15-¢v-02218 (C.D. Cal.); Craftwood Lumber Co. v. Interline Brands,
Inc., No. 11-cv-4462 (N.D. Il1l.); Crossley v. Joya Communications, Inc., No.
16CH14771, (Circuit Court of Cook County, Ill.); Cummings v. Sallie Mae, Inc.,
No. 12-¢v-9984 (N.D. Ill.); Davenport v. Discover, No. 15-cv-06052 (N.D. IlL.);
FEtzkorn v. 3 Day Blinds, No. 17-cv-02836 (E.D. Mo.); Griftith v. ContextMedia,
Inc., No. 16-cv-02900 (N.D. I1l.); Grannan v. Alliant Law Group, P.C., No. 10-
cv-02803 (N.D. Cal.); Guarisma v. Blue Cross Blue Shield of Florida, No. 13-
cv-21016 (S.D. Fla.); Hageman v. AT&T Mobility LLC, No. 13-cv-50 (D. Mont.);
Hetherington v. Omaha Steaks, No. 13-cv-2152 (D. Ore.); Horn v. iCan Benefit
Group LLC, No. 17-¢v-81027 (S.D. Fla.); In re Life Time Fitness, MDL No. 2564
(D. Minn.); In Re Midland Credit Management, Inc. TCPA Litigation, No. 11-
md-2286 (S.D. Cal.); In Re: Monitronics International, Inc. TCPA Litigation,
No. 13-md-2493 (N.D. W.Va.); In re: Portfolio Recovery Associates, LLC TCPA
Litigation, No. 11-md-02295 (S.D. Cal.); James v. JPMorgan Chase Bank, N.A.,
No. 8:15-¢v-02424-SDM-JSS (M.D. Fla.); Johnson v. NPAS Solutions, LLC, No.

9:17-¢v-80393 (S.D. Fla.); Jonsson v. USCB, Inc., No. 13-cv-8166 (C.D. Cal.);

-3
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Kolinek v. Walgreen Co., No. 13-cv-04806 (N.D. Ill.); Lee v. Global Tel Link
Corporation, No. 15-cv-02495, (C.D. Cal.); Lees v. Anthem Ins. Cos., Inc., No.
13-cv-01411 (E.D. Mo.); Leung v. XPO Settlement, No. 15-cv-03877 (N.D. IlL.);
Luster v. Duncan Solutions, No. 14-cv-00112 (N.D. Ga.); Luster v. Wells Fargo,
No. 15-¢v-01058 (N.D. Ga.); Martin v. Global Marketing Research Services,
Inc., No. 14-¢v-1290 (M.D. Fla.); Martinez v. Medicredit, Inc., No. 17-cv-02809
(E.D. Mo.); Medina v. Enhanced Recovery Company LLC d/b/a ERC, No. 15-cv-
14342 (S.D. Fla.); Melito v. American Fagle Outfitters, No. 14-cv-02440
(S.D.N.Y.); Mey v. Patriot Payment Group, No. 15-cv-00027 (N.D. W.Va.);
Newman v. AmeriCredit, No. 11-cv-3041 (S.D. Cal.); Olsen v. ContextLogic
Inc., No. 2019CHO06737 (Circuit Court of Cook County, Ill.); Prater v.
Medicredit, Inc., No. 14-cv-00159 (E.D. Mo.); Prater v. Medicredit, Inc., No. 14-
cv-00159 (E.D. Mo.); Prather v. Wells Fargo, No. 15-cv-04231 (M.D. Ga.); R.
Fellen, Inc. v. Rehabcare Group, Inc., No. 14-cv-0208 (E.D. Cal.); Reginald
Moore v. Family Dollar Stores, Inc., No. 14- ¢v-01542 (E.D. Mo.); Rinky Dink
Inc. v. World Business Lenders LLC, No. 14-cv-00268 (W.D. Wash.); Schwyhart
v. AmSher Collection Services, No. 15-cv-01175 (N.D. Ala.); Sherman v. Kaiser
Foundation Health Plan, Inc., No. 13-cv-00981 (S.D. Cal.); Sheean v.
Convergent Qutsourcing, Inc., No. 2:18-cv-11532-GCS-RSW (E.D. Mich.);
Shestopal v. Follett Higher Education Group Inc., No. 15-cv-8980 (N.D. Ill.);
Slovin v. Sunrun, Inc., No. 4:15-cv-05340 (N.D. Cal.); Steinfeld v. Discover

-4 -
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Financial Services, No. 12-cv-01118 (N.D. Cal.); Wannemacher v. Carrington
Mortgage Servs., No. 12-cv-02016 (C.D. Cal.); West v. California Service
Bureau, Inc., No. 16-cv-03124 (N.D. Cal.); and Willis v. iHeartMedia, Inc., No.
2016CHO02455 (Circuit Court of Cook County, Ill.).

NOTICE PLAN DETAILS

Class Definition
6. The Notice Plan is designed to provide notice to the following
Settlement Class: since November 23, 2018, all persons to whose telephone
number the AdaptHealth Parties initiated, or had initiated on their behalf,
more than one text message in a 12-month period for the purpose of inviting
the recipient to order CPAP supplies, after the recipient had replied “stop” or
its equivalent to one of the AdaptHealth Parties’ text messages (“Settlement
Class Members”).
Individual Notice
7. Defendants will provide KCC with a list of names and postal and,
if possible, email addresses for all Settlement Class Members (the “Class List”).
8. KCC will email the Summary Notice to all Settlement Class
Members for whom an email address is provided on the Class List. The notice
content will be included in the body of the email, rather than as an attachment,

to avoid spam filters and improve deliverability. The email will contain a link
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to the settlement website. The email delivery will be attempted three times to
maximize the probability that a Settlement Class Member will receive it.

9. A Double Postcard Summary Notice with a Detachable Claim
Form and pre-paid return postage will be mailed to all Settlement Class
Members identified in the Class List.

10. Prior to mailing, the addresses will be checked against the
National Change of Address (NCOA)! database maintained by the United
States Postal Service (USPS); certified via the Coding Accuracy Support
System (CASS);2 and verified through Delivery Point Validation (DPV).3

11. Notices returned by USPS as undeliverable will be re-mailed to
any address available through postal service forwarding order information. For
any returned mailing that does not contain an expired forwarding order with
a new address indicated, KCC will conduct further address searches using
credit and other public source databases to attempt to locate new addresses

and will re-mail these notices, if applicable.

' The NCOA database contains records of all permanent change of address submissions received by the United States
Postal Service (“USPS”) for the last four years. The USPS makes this data available to mailing firms and lists
submitted to it are automatically updated with any reported move based on a comparison with the person’s name and
last known address.

2 Coding Accuracy Support System is a certification system used by the USPS to ensure the quality of ZIP+4 coding
systems.

3 Records that are ZIP+4 coded are then sent through Delivery Point Validation to verify the address and identify
Commercial Mail Receiving Agencies. DPV verifies the accuracy of addresses and reports exactly what is wrong with
incorrect addresses.

-6-
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Response Mechanisms

12. KCC will establish and maintain a case-specific website to allow
Settlement Class Members to obtain additional information and documents
about the settlement and litigation. Settlement Class Members will also be
able to view, download, and/or print the Class Action Settlement Agreement
and Release, Claim Form, Website Notice, and other relevant case filings.
Settlement Class Members will also be able to submit a Claim Form online
using the unique identifier provided in the individual notice or by entering a
telephone number that matches an entry on the Class List.

13. KCC will also establish and host a case-specific toll-free number to
allow Settlement Class Members to call to learn more about the case in the
form of frequently asked questions and answers. It will also allow Settlement
Class Members to request to have additional information mailed to them.

14. KCC will create and maintain a case-specific P.O. Box address to
receive opt-out requests and other correspondence. KCC will process all opt-
outs in accordance with the Class Action Settlement Agreement and Release.

Conclusion

15. In my opinion, the Notice Plan proposed for this case is consistent
with other effective settlement notice programs. It is the best notice practicable
and meets the requirements of due process as found in Mullane v. Cent.

Hanover Bank & Trust Co., 339 U.S. 306, 315 (1950). It provides the same

-7 -
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reach and frequency evidence that courts have approved and that has
withstood appellate scrutiny, other expert critiques, as well as collateral
review. The Notice Plan and notice documents are consistent with the
guidelines set forth in Federal Rule of Civil Procedure 23, the Manual for
Complex Litigation, Fourth, and the Federal Judicial Center’s Judges’ Class

Action Notice and Claims Process Checklist and Plain Language Guide.

I declare under penalty of perjury under the laws of the United States
of America that the foregoing is true and correct.
Executed on 6th day of April, 2023, at Lakewood, CA.

Ottt/

N~—

Christie Reed






